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B E T W E E N 

MAJOR GENERAL DAVID TINYEFUZA: : : : : : : PETITIONER 

VS 

ATTORNEY GENERAL: : : : : : : : : RESPONDENT 

JUDGMENT OF MANYINDO - DCJ: 

The P e t i t i o n e r , Major G e n e r a l David T i n y e f u z a , j o i n e d t h e 

N a t i o n a l R e s i s t a n c e Army (NRA), now Uganda P e o p l e s ' Defence F o r c e s (UPDF) 

i n 1 9 8 1 . At t h a t t ime t h e NRA was a g u e r i l l a Army engaged i n t h e s t r u g g l e 

t o o u s t t h e Government of t h e d a y . They s u c c e e d e d and t o o k ove r t h e 

r e i g n s of power on 2 6 - 1 - 8 6 . By t h a t t i m e t h e p e t i t i o n e r was a S e n i o r 

O f f i c e r and a h i s t o r i c a l member of t h e High Command of t h e NRA. 

Under s e c t i o n 14A of L e g a l N o t i c e No. 1 of 1986, a s amended 

by Decree No. 1 of 1987, t h e " b u s h " NRA became t h e N a t i o n a l Army of 

Uganda from 2 6 - 1 - 8 6 , and an Army C o u n c i l was e s t a b l i s h e d c o n s i s t i n g 

among o t h e r s , S e n i o r Army O f f i c e r s a s a t 2 6 - 1 - 8 6 . That Army was f o r m a l l y 

r a i s e d and r e g u l a t e d by t h e N a t i o n a l R e s i s t a n c e Army S t a t u t e , 1992 , 

(No. 3 of 1992) which came i n t o f o r c e on 2 4 - 4 - 9 2 , and which r e p e a l e d t h e 

Armed Forces Act and L e g a l N o t i c e No. 1 of 1986 . By v i r t u e of s e c t i o n 

9 t h e r e o f the p e t i t i o n e r , i n h i s c a p a c i t y a s a S e n i o r O f f i c e r , became 

a Member of t he N a t i o n a l R e s i s t a n c e Army C o u n c i l , c r e a t e d unde r t h a t 

s e c t i o n . He a l s o became a Member of t h e new High Command u n d e r s e c t i o n 

10(1) (c) of t h e same S t a t u t e , a s a h i s t o r i c a l member of t h e NRA a s 

a t 2 6 - 1 - 8 6 . In 1988 , he was p romoted t o t h e r a n k of B r i g a d i e r . In 

1989, he was f u r t h e r p romoted t o h i s p r e s e n t r a n k of Major G e n e r a l . 

I n t h a t same y e a r he was a p p o i n t e d M i n i s t e r of S t a t e f o r D e f e n c e , a 
3 

p o s t he h e l d u n t i l 2 - 2 - 9 3 , when he was a p p o i n t e d P r e s i d e n t i a l A d v i s o r 

on M i l i t a r y A f f a i r s . 



The l e t t e r of a p p o i n t m e n t was w r i t t e n on 24—5—93, b u t t h e a p p o i n t m e n t 

was b a c k d a t e d t o 2 - 2 - 9 3 . The a p p o i n t m e n t was on c o n t r a c t t e r m s , f o r 

a p e r i o d of 24 m o n t h s . 

From 1994 , t o 1995 , t h e p e t i t i o n e r a l s o r e p r e s e n t e d ( a t d i f f e r e n t 

t i m e s ) t h e NRA i n t h e N a t i o n a l R e s i s t a n c e C o u n c i l ( P a r l i a m e n t ) and t h e 

C o n s t i t u e n t Assembly . On 2 8 - 1 1 - 9 6 , he was summoned by t h e P a r l i a m e n t a r y 

S e s s i o n a l Committee on Defence and I n t e r n a l A f f a i r s and t h r o u g h t h e M i n i s t e r 

of S t a t e f o r Defence ( G e n e r a l ) , t o t e s t i f y b e f o r e t h a t Committee i n c o n n e c t i o n 

w i t h t h e C i v i l s t r i f e i n N o r t h e r n Uganda. He a p p e a r e d b e f o r e t h e Committee 

and t e s t i f i e d f r e e l y and a t g r e a t l e n g t h . Be fo re u s he a d o p t e d t h a t 

t e s t i m o n y and t h e e n t i r e r e c o r d of p r o c e e d i n g s b e f o r e t h e Committee a s 

p a r t of h i s c a s e . In t h e Course of h i s t e s t i m o n y b e f o r e t h e P a r l i a m e n t a r y 

Committee t h e p e t i t i o n e r made a s t i n g i n g a t t a c k on t h e Uganda P e o p l e s ' 

Defence F o r c e , ( a s t h e Army had come t o be known unde r t h e p r e s e n t C o n s t i t u t i o n 

which came i n t o f o r c e on 8 - 1 0 - 9 5 ) , i n i t s c o n d u c t g e n e r a l l y and i n p a r t i c u l a r , 

i t s h a n d l i n g of t h e i n s u r g e n c y i n N o r t h e r n Uganda. 

Those c r i t i c i s m s were w i d e l y r e p o r t e d by t h e media and p r e s s . 

A p p a r e n t l y t h e c r i t i c i s m s d i d n o t go down w e l l w i t h some S e n i o r Government 

and Army o f f i c i a l s . For example t h e Army Commander was r e p o r t e d by 

t h e p a r t l y Government owned New V i s i o n News Pape r of 4 - 1 2 - 9 6 , t o have 

t o l d t h e same P a r l i a m e n t a r y Committee when he a p p e a r e d b e f o r e i t t h a t 

t h e p e t i t i o n e r s h o u l d have f i r s t r e s i g n e d from t h e Army i f he wanted 

t o e x p r e s s h i s own v i e w s and n o t t h o s e of t h e Army. The M i n i s t e r of 

S t a t e f o r Defence ( G e n e r a l ) , Hon. Amama M b a b a z i , was r e p o r t e d by t h e 

same News Paper of 8 - 1 2 - 9 6 , t o have s a i d , i n an i n t e r v i e w w i t h t h a t p a p e r , 

t h a t he t h o u g h t t h a t somebody was "up t o s o m e t h i n g " and t h e p e t i t i o n e r 

"was p l a y i n g a l o n g . " And i n t h e New V i s i o n of 1 8 - 1 2 - 9 6 , i t was r e p o r t e d 

t h a t P r e s i d e n t Museveni had t o l d a P r e s s Confe rence a t S t a t e House on 

1 7 - 1 2 - 9 6 , t h a t t h e p e t i t i o n e r would have t o s o r t ou t h i s p rob l ems w i t h 

t h e Army b e f o r e he was a l l o w e d t o r e s i g n . T h i s was a f t e r t h e p e t i t i o n e r 

had s u b m i t t e d h i s r e s i g n a t i o n from t h e UPDF and i t s High Command on 

3 - 1 2 - 9 6 . 



The l e t t e r of r e s i g n a t i o n was a d d r e s s e d t o t h e P r e s i d e n t 

and Commander - i n - Chief of t h e P e o p l e s ' Defence F o r c e s . The 

l e t t e r r e a d s t h u s : -

" P r e s i d e n t i a l A d v i s o r on Defence 
KAMPALA. 

3 -12-1996 

His E x c e l l e n c y 
P r e s i d e n t of Uganda 
Commander - i n - Chief - UPDF 
Chairman of High Command. 

Re : R e s i g n a t i o n From UPDF and High Command 

Your E x c e l l e n c y , 

With g r e a t d i f f i c u l t y , I have d e c i d e d t o r e s i g n a s a Member 
of t h e Uganda P e o p l e ' s Defence F o r c e s and a l s o r e s i g n from 
t h e UPDF. 

There a r e s e v e r a l r e a s o n s b u t most i m p o r t a n t among t h o s e 
i s t h a t I f e e l I am u n j u s t l y b e i n g h a r r a s s e d ove r my 
t e s t i m o n y b e f o r e t h a t P a r l i a m e n t a r y Committee on Defence 
and I n t e r n a l A f f a i r s . 

To r e q u i r e me t o a p p e a r b e f o r e t h e High Command so t h a t 
A c t i o n i s t a k e n a g a i n s t me i s r a t h e r t o o h i g h h a n d e d . 



I w i l l s t a t e my r e a s o n s b r i e f l y : -

A r t i c l e 9 0 ( 1 ) of t h e Uganda C o n s t i t u t i o n 1995 , s t a t e s 
among o t h e r t h i n g s t h a t ' P a r l i a m e n t s h a l l a p p o i n t s t a n d i n g 
commi t t ees and o t h e r c o m m i t t e e s n e c e s s a r y f o r t h e e f f i c i e n t 
d i s c h a r g e of i t s f u n c t i o n s . ' 

Then A r t i c l e 90(A) s a y s ' I n t h e e x e r c i s e of t h e i r f u n c t i o n s 
under t h i s A r t i c l e , c o m m i t t e e s of P a r l i a m e n t 9 0 ( 4 ) may 
c a l l any M i n i s t e r o r any p e r s o n h o l d i n g p u b l i c o f f i c e 
and p r i v a t e i n d i v i d u a l s t o submi t memoranda o r a p p e a r 
b e f o r e them t o g i v e e v i d e n c e . ' 

A r t i c l e 90(4 ) ( c ) " s h a l l have powers of t h e High 
Court f o r ( i ) E n f o r c i n g t h e a t t e n d a n c e of w i t n e s s e s 
and examin ing them on Oath A f f i r m a t i o n o r o t h e r w i s e , 
( i i ) Compel l ing t h e p r o d u c t i o n of Documents and ( i i i ) 
i s s u i n g a commission o r r e q u e s t t o examine w i t n e s s e s 
a b r o a d . " 

As can be seen from t h e a b o v e , I d i d a p p e a r b e f o r e 
t h e P a r l i a m e n t a r y Committee on Defence and I n t e r n a l 
A f f a i r s unde r A r t i c l e 9 0 ( 4 ) ( c ) . I t s t e r m s of r e f e r e n c e 
were s e t by P a r l i a m e n t . These i n c l u d e among o t h e r s -

(a) Give e v i d e n c e a s t o t h e c a u s e s of Kony War; 

(b) Why i t has t a k e n Government so l o n g t o end t h a t 
war ; 

(c) The e f f e c t s of t h a t war on t h e C o u n t r y ; 

(d) How t h a t war can be e n d e d . 

I t i s i n l i g h t of t h e f o r e g o i n g t h a t I a p p e a r e d b e f o r e 
t he Committee and gave t e s t i m o n y . I n so d o i n g I may 
have d i s p l e a s e d a few p e o p l e b u t when g i v i n g E v i d e n c e 
under Oath you do n o t do so t o p l e a s e p e o p l e b u t t o 
t e l l t h e t r u t h , some th ing I d i d v e r y w e l l i n my v iew 
as a m a t t e r of f a c t . The re a r e many t h i n g s which 
remained u n s a i d , which i n my v i ew t h o u g h t were n o t 
good fo r N a t i o n a l S e c u r i t y and i n any c a s e which may 
no t have had s e r i o u s b e a r i n g on t h e s u b j e c t m a t t e r 
b e f o r e t h e Commit tee . 

Th i s goes t o p rove t h a t w h a t e v e r was s a i d was i n good 
f a i t h and t o t r y t o h e l p t h i s Coun t ry end t h e p r e v a i l i n g 
wars a l l r o u n d . 



I wi sh t o s t a t e t h a t : -

( a ) I d i d n o t r e q u e s t n o r v o l u n t e e r t o a p p e a r b e f o r e 
t h i s Commit tee . 

(b) Was summoned by i t . 

( c ) The Summons were s e r v e d on t h e Army Commander who 
o n l y in formed me. The t e r m s of R e f e r e n c e which a l l o w 
t h e p r e s s a f r e e a c c e s s were n o t s e t by me. 

(d) I n my v i e w , a P a r l i a m e n t a r y Committee on Defence 
and I n t e r n a l A f f a i r s h a s a r i g h t t o know m a t t e r s c o n c e r n i n g 
t h e Army and w a r . A f t e r a l l t h a t i s why i t was s e t u p . 
A r t i c l e 42 of our C o n s t i t u t i o n r e q u i r e s t h a t any p e r s o n 
a p p e a r i n g b e f o r e any a d m i n i s t r a t i v e o f f i c i a l or body h a s 
a r i g h t t o be t r e a t e d j u s t l y and f a i r l y and s h a l l have 
a r i g h t t o a p p l y t o a Cour t of law i n r e s p e c t of any 
A d m i n i s t r a t i v e d e c i s i o n t a k e n a g a i n s t him o r h e r . 

I am of t h e s t r o n g v i ew t h a t I w i l l n o t have t h a t C o n s t i t u t i o n a l 
r i g h t b e f o r e t h e UPDF High Command f o r o b v i o u s r e a s o n s . 

I t i s t h e r e f o r e , b e c a u s e of t h e above t h a t I must r e s i g n 
from t h e Army and s u b s e q u e n t l y i t s High Command. I f i n d 
i t u n j u s t i f i e d t o c o n t i n u e s e r v i n g i n an i n s t i t u t i o n whose 
b o d i e s I have no f a i t h i n o r whose v i e w s I do n o t s u b s c r i b e 
t o . 

I must say s i r , t h a t i t was a p r i v i l e g e and an honour t o 
s e r v e t h e N a t i o n a l R e s i s t a n c e Army and t h e UPDF and more 
p a r t i c u l a r l y t o s e r v e u n d e r y o u . As one s a i d , I owe much 
t o your w i s e g u i d a n c e and k i n d l y f o r b e a r a n c e . I know 
my own f a u l t s v e r y w e l l and I do n o t s u p p o s e I am an e a s y 
s u b o r d i n a t e ; I l i k e t o go my own way. But you have k e p t 
me on t h e r a i l ' s i n d i f f i c u l t and s to rmy t i m e s , and have 
t a u g h t me much. For a l l t h i s , I am g r a t e f u l . And I 
t hank you f o r a l l you have done f o r me. 

Need le s s t o s a y , i t h a s b e e n a g r e a t honour t o have been 
a Member of t h i s H i s t o r i c Army and M i s s i o n . " We have 
a c h i e v e d much i n war ; may we a c h i e v e even more i n p e a c e . 

Your Very D e v o t e d Commorade, 

DAVUD-TINYEFUZA-MUWUNGU-BWAJOJO 
MAJOR GENERAL " 

The l e t t e r was c o p i e d t o s e v e r a l p e r s o n s , i n c l u d i n g t h e 

M i n i s t e r of S t a t e fo r Defence ( G e n e r a l ) . 



On 8 t h December, 1996 , t h e M i n i s t e r of S t a t e f o r Defence 

(g) r e p l i e d a s f o l l o w s : -

"MSD/G/1 

8 t h December 1996 

Maj . Gen. David T i n y e f u z a , 
P r e s i d e n t ' s O f f i c e , 
KAMPALA. 

Re: YOUR RESIGNATION FROM UPDF 

Yours a d d r e s s e d t o H.E. The P r e s i d e n t and Commander-
i n - C h i e f of 3 r d i n s t a n t and c o p i e d t o me among o t h e r s 
r e f e r s . 

Having l o o k e d a t t h e l a w s / r e g u l a t i o n s of t h e NRA S t a t u t e 
and i t s s u b s i d i a r y l e g i s l a t i o n r e l e v a n t t o t h e i s s u e 
a t h a n d , and h a v i n g c o n s u l t e d w i t h t h e Commander - in -
Chief a n d , f u r t h e r m o r e , h a v i n g e x h a u s t i v e l y d i s c u s s e d 
i t i n t h e M e e t i n g of t h e High Command, I a d v i s e you 
t h a t t h e r e s i g n a t i o n of o f f i c e r s i s gove rned by t h e 
N a t i o n a l R e s i s t a n c e Army ( C o n d i t i o n s of S e r v i c e ) ( O f f i c e r s ) 
R e g u l a t i o n s , 1 9 9 3 . These p r o v i d e i n r e g . 28 (1 ) t h a t 
f o r an o f f i c e r t o r e s i g n h i s commiss ion , t h e Commissions 
Board , e s t a b l i s h e d by Reg. 3 ( 1 ) of t h e same S t a t u t o r y 
I n s t r u m e n t No. 6 of 1993 , would have t o g r a n t p e r m i s s i o n 
f o r such r e s i g n a t i o n i n w r i t i n g . 

As you know one of t h e h a l l m a r k s of t he NRM s t r u g g l e 
h a s been t h e r e s t o r a t i o n of t h e r u l e of l a w . A l l Ugandans 
i n d i v i d u a l l y and c o l l e c t i v e l y a r e e q u a l b e f o r e and g o v e r n e d 
by t h e law e n a c t e d by t h e a u t h o r i s e d o r g a n s of s t a t e . 

T h i s i s , t h e r e f o r e , t o in fo rm you t h a t your p u r p o r t e d 
r e s i g n a t i o n i s n u l l and v o i d by v i r t u e of t h e above 
q u o t e d p r o v i s i o n s . I have t a k e n t r o u b l e t o q u o t e them 
e x t e n s i v e l y f o r y o u r b e n e f i t . I would a d v i s e t h a t 
you f o l l o w t h e r i g h t p r o c e d u r e i n c a s e you a r e c o n t e m p l a t i n g 
r e s i g n i n g your c o m m i s s i o n . 

Amama Mbabazi 
MINISTER OF STATE FOR DEFENCE (G)" 



The p e t i t i o n e r t h e n p r e s e n t e d b e f o r e u s t h i s p e t i t i o n u n d e r 

A r t i c l e s 50 and 137 of t h e C o n s t i t u t i o n and Fundamenta l R i g h t s and Freedoms 

(Enforcement P r o c e d u r e ) Rules 1992 D i r e c t i o n s , 1996 . The p e t i t i o n 

r e a d s t h u s : -

PETITION 

The P e t i t i o n of DAVID TINYEFUZA of c / o P .O. Box 2255 -

Kampala , whose names a r e s t a t e d a t t h e f o o t of t h i s p e t i t i o n : -

1 . Your P e t i t i o n e r i s a p e r s o n h a v i n g i n t e r e s t i n o r i s a f f e c t e d 
by t h e f o l l o w i n g m a t t e r s b e i n g i n c o n s i s t e n t w i t h t h e C o n s t i t u t i o n 
of t h e Repub l i c of Uganda 1 9 9 5 , whereby your P e t i t i o n e r i s 
a g g r i e v e d : -

(a ) That t h e l e t t e r of t h e Hon. M i n i s t e r of S t a t e 
f o r Defence (G) a d d r e s s e d t o t h e P e t i t i o n e r 
Ref: MSO/G/1 d a t e d 8 t h day of December, 1996, 
r e j e c t i n g t h e P e t i t i o n e r ' s r e s i g n a t i o n from 
t h e Uganda P e o p l e ' s Defence F o r c e s and i t ' s 
High Command and r e q u i r i n g t h e P e t i t i o n e r t o 
r e s i g n i n a c c o r d a n c e w i t h R e g u l a t i o n 28(1) of 
t h e N a t i o n a l R e s i s t a n c e Army ( C o n d i t i o n s of 
S e r v i c e ) ( O f f i c e r s ) R e g u l a t i o n s 1993 i s 
u n c o n s t i t u t i o n a l f o r b e i n g c o n t r a r y t o A r t i c l e s 
25(2) and 2 5 ( 3 ) ( c ) of t h e C o n s t i t u t i o n of t h e 
R e p u b l i c of Uganda 1 9 9 5 . 

(b) P r o c e e d i n g s i n t h e P a r l i a m e n t a r y S e s s i o n a l 
Committee on Defence and I n t e r n a l A f f a i r s a r e 
p r i v i l e g e d u n d e r A r t i c l e 97 of t h e C o n s t i t u 
t i o n and as such c a n n o t form a b a s i s fo r any 
d i s c i p l i n a r y and o r C r i m i n a l / C i v i l a c t i o n 
a g a i n s t t he P e t i t i o n e r i n any Cour t of law 
a n d / o r a d m i n i s t r a t i v e body of any k i n d . 

Your P e t i t i o n e r s t a t e s t h a t t h e a c t i o n s of t h e M i n i s t e r of 
S t a t e fo r Defence r e q u i r i n g him t o t e n d e r h i s r e s i g n a t i o n i n 
a c c o r d a n c e w i t h t h e N a t i o n a l R e s i s t a n c e Army ( C o n d i t i o n s of 
S e r v i c e ) ( O f f i c e r s ) R e g u l a t i o n s , 1993 Reg. 28 (1 ) i s 
u n c o n s t i t u t i o n a l and t h e r e f o r e n u l l and vo id on t h e f o l l o w i n g 
g r o u n d s : 

( a ) The P e t i t i o n e r c e a s e d t o be a c o n t i n u i n g f u l l 
t ime Member of a r e g u l a r f o r c e a s d e f i n e d i n 
t h e Army Code, upon h i s a p p o i n t m e n t t o t h e 
C i v i l S e r v i c e of t h e R e p u b l i c of Uganda a s 
P r e s i d e n t i a l A d v i s o r on t h e 2 4 t h day of May, 
1994. 



(b) The P e t i t i o n e r was n o t r e s i g n i n g a Commission 
a s r e q u i r e d by R e g u l a t i o n 28(1) of t h e N a t i o 
n a l R e s i s t a n c e Army ( C o n d i t i o n s of S e r v i c e ) 
( O f f i c e r s ) R e g u l a t i o n s , 1993 s i n c e no Com
m i s s i o n h a s e v e r been i s s u e d t o him i n a c c o r 
dance w i t h R e g u l a t i o n 13(3) of t h e s a i d 
R e g u l a t i o n s . 

( c ) Having c e a s e d t o be a Member of a r e g u l a r f o r c e 
t h e P e t i t i o n e r was o b l i g e d t o r e g u l a r i s e h i s 
s t a t u s i n r e l a t i o n t o t h e r e g u l a r f o r c e and t h e 
High Command. 

(d) I n t h e c i r c u m s t a n c e s e l a b o r a t e d i n t h e P e t i t i o n e r ' s 
r e s i g n a t i o n l e t t e r , a f f i d a v i t i n s u p p o r t of t h i s 
P e t i t i o n and t h e t e s t i m o n y b e f o r e t h e P a r l i a m e n t a r y 
S e s s i o n a l Commi t t ee , t h e P e t i t i o n e r i s a c o n s c i e n t i o u s 
o b j e c t o r w i t h i n t h e meaning of A r t i c l e 2 5 ( 2 ) and 
2 5 ( 3 ) ( c ) of t h e C o n s t i t u t i o n , and a s such h i s 
r e s i g n a t i o n c a n n o t be q u e s t i o n e d . 

T h e r e f o r e your P e t i t i o n e r p r a y s t h a t t he Cour t may g r a n t 
a d e c l a r a t i o n t h a t t h e f o l l o w i n g measu re s and a c t s a r e 
i n c o n s i s t e n t w i t h t h e C o n s t i t u t i o n i n t h e i r a p p l i c a t i o n 
t o t he P e t i t i o n e r and a r e a v i o l a t i o n of h i s f u n d a m e n t a l 
human r i g h t s g r a n t e d i n t h e f o l l o w i n g C o n s t i t u t i o n a l 
p r o v i s i o n s : 

(a ) ( i ) R e g u l a t i o n 28 (1 ) of t h e N a t i o n a l 
R e s i s t a n c e Army ( C o n d i t i o n s of 
S e r v i c e ) ( O f f i c e r s ) R e g u l a t i o n s 
1993; 

( i i ) Any t h r e a t e n e d d i s c i p l i n a r y , 
a d m i n i s t r a t i v e , c r i m i n a l o r C i v i l 
a c t i o n o r a c t i o n s a g a i n s t t h e 
P e t i t i o n e r i n any t r i b u n a l , forum, 
o r Cour t of l a w , a r i s i n g ou t of 
h i s t e s t i m o n y b e f o r e t h e P a r l i a m e n t a r y 
S e s s i o n a l Committee on Defence and 
I n t e r n a l A f f a i r s ; 

was i n c o n s i s t e n t w i t h t h e C o n s t i t u t i o n of t he R e p u b l i c of 
Uganda; 

( i ) A r t i c l e s 25 (2 ) and 2 5 ( 3 ) ( c ) ; 

( i i ) A r t i c l e s 2 0 , 2 3 , 25(2) and 2 5 ( 3 ) ( c ) ; 

( i i i ) A r t i c l e 9 7 . 
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(b) Gran t o r d e r s r e s t r a i n i n g a l l p e r s o n s 
w h a t s o e v e r from i n t e r f e r i n g o r t h r e a t e n i n g 
t o i n t e r f e r e o r d e n y i n g t h e P e t i t i o n e r of 
t h e e x e r c i s e of h i s r i g h t and freedom g u a r a 
n t e e d by t h e p r o v i s i o n s of t h e C o n s t i t u t i o n . " 

I t i s s u p p o r t e d by t h r e e a f f i d a v i t s sworn by t h e P e t i t i o n e r 

on v a r i o u s d a t e s . 

I n h i s answer t o t h e p e t i t i o n , t h e r e s p o n d e n t c o n t e n d e d 

(a ) t h a t t h e p e t i t i o n l a c k s a c a u s e of a c t i o n as i t does n o t show 

t h a t t h e r e i s an a c t o r ommiss ion by any p e r s o n o r a u t h o r i t y which 

c o n t r a v e n e s o r i s i n c o n s i s t e n t w i t h a p r o v i s i o n of t h e C o n s t i t u t i o n , 

(b) t h a t t h e l e t t e r of t h e M i n i s t e r of S t a t e f o r Defence q u o t e d 

above d i d n o t r e q u i r e t h e p e t i t i o n e r t o p e r f o r m f o r c e d l a b o u r o r do o r r e f r a i n from do ing a n y t h i n g t h a t i s i n c o n s i s t e n t w i t h t h e 

C o n s t i t u t i o n , b u t o n l y a d v i s e d t h e p e t i t i o n e r t o r e s i g n a c c o r d i n g 

t o t h e l aw; (c) t h a t no d i s c i p l i n a r y a n d / o r c r i m i n a l o r c i v i l a c t i o n 

h a s been t a k e n a g a i n s t t h e p e t i t i o n e r by anyone a s a r e s u l t of t h e 

p e t i t i o n e r ' s t e s t i m o n y t o t h e Committee and (d) t h a t t h e a f f i d a v i t s 

accompanying t h e p e t i t i o n were f a t a l l y d e f e c t i v e . I n a n o t h e r l i n e 

of d e f e n c e , i t was c o n t e n d e d t h a t t h e p e t i t i o n e r i s and r e m a i n s a 

Member of t h e UPDF u n t i l he r e s i g n s i n a c c o r d a n c e w i t h R e g u l a t i o n 

28 (1) of t h e N a t i o n a l R e s i s t a n c e Army ( C o n d i t i o n s of S e r v i c e ) 

( O f f i c e r s ) R e g u l a t i o n s , 1993 . The answer t o t h e p e t i t i o n was 

accompanied by an a f f i d a v i t sworn by Hon. Amama Mbabazi on 6 - 1 - 9 7 . 

When t h e p e t i t i o n came up f o r h e a r i n g , t h e l e a r n e d S o l i c i t o r 

G e n e r a l , Mr. K a b a t s i , who r e p r e s e n t e d t h e A t t o r n e y - G e n e r a l , r a i s e d 

p r e l i m i n a r y p o i n t s of o b j e c t i o n t o t h e e f f e c t - ( a ) t h e a f f i d a v i t s 

accompanying t h e p e t i t i o n were d e f e c t i v e a s t h e y c o n t a i n e d l i e s and 

g r a v e i n c o n s i s t e n c e s , (b) t h e r e q u i s i t e f e e s were n o t p a i d and 

(c ) t h e p e t i t i o n does n o t d i s c l o s e a c a u s e of a c t i o n a s i t does n o t 

a l l e g e t h a t a s p e c i f i c a c t o r ommiss ion v i o l a t e s a p r o v i s i o n of t h e 

C o n s t i t u t i o n . 

/10 
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A f t e r h e a r i n g t h e r e p l y of Mr. L u l e , l e a r n e d S e n i o r Counse l 

f o r t h e p e t i t i o n e r on t h e p o i n t s of o b j e c t i o n s , we d e c i d e d t o j o i n 

t h e p r e l i m i n a r y o b j e c t i o n w i t h t h e q u e s t i o n s a r i s i n g on m e r i t s and 

d e c i d e them t o g e t h e r . I t i s n e c e s s a r y t h e r e f o r e f o r me t o d e a l f i r s t 

w i t h t h e q u e s t i o n w h e t h e r t h i s p e t i t i o n i s m a i n t a i n a b l e , i n o t h e r w o r d s , 

w h e t h e r i t i s c o m p e t e n t . On t h e q u e s t i o n of Cour t Fees t h e r e was 

e v i d e n c e - from t h e r e c e i p t s i n p o s s e s s i o n of Counse l f o r t h e p e t i t i o n e r 

and t h e e n d o r s e m e n t s on t h e R e g i s t r a r ' s f i l e - t h a t t h e p e t i t i o n was 

accompanied by Cour t Fees of S h s . 10,500= and Shs . 100 ,000= s e c u r i t y 

f o r c o s t s a s r e q u i r e d by t h e R u l e s . So t h e r e was r e a l l y no m e r i t i n 

t h i s p o i n t of o b j e c t i o n . 

With r e g a r d t o n o n - d i s c l o s u r e of a cause of a c t i o n , t h e 

p e t i t i o n e r ' s c a s e a s can be g a t h e r e d from t h e p e t i t i o n and t h e accompanying 

a f f i d a v i t s , i s t h a t (a ) u n d e r t h e C o n s t i t u t i o n no one h a s t h e r i g h t 

t o q u e s t i o n him on what he s a i d t o t h e P a r l i a m e n t a r y Committee and 

(b) t h a t he i s e n t i t l e d t o a d e c l a r a t i o n t o t h e e f f e c t t h a t he i s 

no l o n g e r a Member of t h e UPDF and t h e r e f o r e c a n n o t be s u b j e c t e d t o 

M i l i t a r y s e r v i c e which would amount t o s u b j e c t i n g him t o 

f o r c e d l a b o u r . Now A r t i c l e 2 5 ( 2 ) p r o t e c t s t h e i n d i v i d u a l a g a i n s t 

f o r c e d l a b o u r . S ince t h e p e t i t i o n e r c l a i m s t h a t t h e Government w a n t s 

t o keep him i n t h e Army a g a i n s t h i s w i l l , and t o q u e s t i o n him and 

p o s s i b l y d i s c i p l i n e him a s a r e s u l t of h i s t e s t i m o n y t o t h e Committee -

which would v i o l a t e t h e p r o t e c t i o n g i v e n t o him by A r t i c l e 97 of 

t h e C o n s t i t u t i o n , i t seemed c l e a r t o me t h a t he was e n t i t l e d t o p e t i t i o n 

t h i s Cour t f o r r e d r e s s unde r A r t i c l e 50 (1 ) of t h e C o n s t i t u t i o n which 

p r o v i d e s : -

" 5 0 . (1 ) Any p e r s o n who c l a i m s t h a t a f u n d a m e n t a l 
o r o t h e r r i g h t o r freedom g u a r a n t e e d u n d e r t h i s 
C o n s t i t u t i o n h a s been i n f r i n g e d or t h r e a t e n e d , i s 
e n t i t l e d t o a p p l y t o a competen t Cour t f o r r e d r e s s 
which may i n c l u d e c o m p e n s a t i o n . " 

/11 
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On t h e f ace of i t t h e p e t i t i o n d i s c l o s e d a cause of a c t i o n . 

With r e g a r d t o t h e v a l i d i t y of t h e a f f i d a v i t s , Mr. K a b a t s i ' s f i r s t 

c o m p l a i n t was t h a t t h e p e t i t i o n e r ' s a f f i d a v i t i n r e p l y t o t h a t of 

Hon. Amama Mbabazi was f a t a l l y d e f e c t i v e i n t h a t i n p a r a g r a p h 8 t h e r e o f 

t h e p e t i t i o n e r does n o t d i s c l o s e , when he s h o u l d , h i s s o u r c e of i n f o r m a t i o n 

b u t m e r e l y s t a t e s t h a t he was a d v i s e d by h i s Lawyers t h a t M i l i t a r y 

R e g u l a t i o n s no l o n g e r a p p l y t o him s i n c e he c e a s e d t o be a Member 

of a r e g u l a r f o r c e when he was a p p o i n t e d P r e s i d e n t i a l A d v i s o r on 

M i l i t a r y A f f a i r s . Mr. K a b a t s i s u b m i t t e d t h a t t h e p e t i t i o n e r s h o u l d 

have s t a t e d t h e name o r names of t h e l a w y e r o r l a w y e r s who so a d v i s e d 

h im. The law on t h e p o i n t seemed t o me t o be w e l l s e t t l e d . An 

a f f i d a v i t must s t a t e t h e means of t h e d e p o n e n t ' s knowledge o r t h e 

ground of h i s o r h e r b e l i e f w i t h r e g a r d t o t h e m a t t e r s s e t o u t i n 

t h e a f f i d a v i t . See : C a s p a i r L t d . - v - H a r r y Gandy [1962] E .A .  

414 a t 4 1 7 . I n t h e i n s t a n t c a s e t h e p e t i t i o n e r a v e r r e d t h a t h i s 

s o u r c e of i n f o r m a t i o n were h i s l a w y e r s . I c o u l d n o t s e e i t a s n e c e s s a r y 

t o p a r t i c u l a r i s e t h e l awyer o r l a w y e r s a s i n t h i s c o n t e x t t h e l a w y e r s 

must be t h e l a w y e r s who drew up t h e p e t i t i o n e r ' s a f f i d a v i t . 

As f o r t h e a l l e g e d l i e s and i n c o n s i s t e n c e s , i t was a r g u e d 

by Mr. K a b a t s i t h a t some of t h e a v e r m e n t s i n t h e a f f i d a v i t s made t h o s e 

a f f i d a v i t s c o n t r a d i c t each o t h e r and a l s o were a t v a r i a n c e w i t h 

t h e p e t i t i o n e r ' s t e s t i m o n y t o t h e Committee i n some m a t e r i a l r e s p e c t s . 

I t seemed c l e a r t o me t h a t Mr. K a b a t s i ' s a r gumen t s went t o t h e m e r i t s 

of t h e p e t i t i o n which was p r e m a t u r e . In my opinion the case of B i t a i t a n a and  

4 O t h e r s - v - Kananura High Cour t C i v i l Appea l No. 47 of 1 9 7 6 , A l l e n 

J . ( a s he t h e n was) which Mr. K a b a t s i c i t e d i n s u p p o r t of h i s c o n t e n t i o n 

t h a t t h e p e t i t i o n must f a i l a s i t was s u p p o r t e d by t o t a l l y d e f e c t i v e 

a f f i d a v i t s can be d i s t i n g u i s h e d from t h e i n s t a n t c a s e . I n t h a t c a s e 

t h e a f f i d a v i t s s u p p o r t i n g t h e p e t i t i o n c o n t a i n e d s e v e r a l d e l i b e r a t e 

f a l s e h o o d s . The deponen t d i d n o t d i s c l o s e t h e s o u r c e of some of 

h i s i n f o r m a t i o n and worse s t i l l , t h e N o t i c e of Mot ion was i t s e l f d e f e c t i v e 

i n t h a t i t d i d n o t s t a t e t h e g rounds of t h e a p p l i c a t i o n . 

/12 
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Kananura ( s u p r a ) was a d e c i s i o n of t h e High Cour t which 

can o n l y have p e r s u a s i v e i n f l u e n c e on t h i s C o u r t . A l l e n J , t o o k 

a v e r y s t r i c t s t a n d i n t h a t c a s e and even c r i t i c i s e d h i g h e r C o u r t s 

on t h e p o i n t a l b e i t o r b i t e r , when he s t a t e d : 

"Before I t a k e l e a v e of t h i s c a s e I s h o u l d 
l i k e t o e x p r e s s my m i s g i v i n g s abou t t h e 
l e n i e n t a t t i t u d e by t h e Cour t of Appeal 
fo r E a s t A f r i c a i n d e a l i n g w i t h 
i r r e g u l a r i t i e s . " 

With r e s p e c t t o the learned Judge, t h e d e c i s i o n of t h e Cour t of Appea l 

f o r E a s t A f r i c a in: Uganda -v- Commissioner of Prisons, Ex Parte  
Matovu [1966] E.A. 514 i s t o be p r e f e r r e d . I n t h a t c a s e t h e a p p l i c a n t 

was d e t a i n e d under Emergency l e g i s l a t i o n . He t o o k ou t h a b e a s c o r p u s 

p r o c e e d i n g s i n t h e High C o u r t . At t h e same t ime c o n s t i t u t i o n a l i s s u e s 

were framed and r e f e r r e d t o t h e C o n s t i t u t i o n a l Cour t f o r d e t e r m i n a t i o n . 

C l e a r l y t h e w r i t of h a b e a s c o r p u s was d e f e c t i v e . N e v e r t h e l e s s , the 
Cour t took the p o s i t i o n t h a t a s t h e l i b e r t y of a C i t i z e n of Uganda 

was i n v o l v e d , t h e a p p l i c a t i o n a s p r e s e n t e d was n o t o b j e c t e d t o and 

t h a t a s c o n s i d e r a b l e i m p o r t a n c e was a t t a c h e d t o t h e q u e s t i o n s of law 

u n d e r r e f e r e n c e , t h e c a s e ough t t o be h e a r d on m e r i t i n t h e i n t e r e s t 

of j u s t i c e . 

The c a s e b e f o r e u s r e l a t e s t o t h e f u n d a m e n t a l r i g h t s and 

f reedom of t h e i n d i v i d u a l l i k e t h e p e t i t i o n e r wh ich a r e e n s h r i n e d 

i n and p r o t e c t e d by t h e C o n s t i t u t i o n . In my o p i n i o n i t would be 

h i g h l y i m p r o p e r t o deny him a h e a r i n g on t e c h n i c a l or p r o c e d u r a l g r o u n d s . 

I would even go f u r t h e r and s a y t h a t even where t h e r e s p o n d e n t o b j e c t s 

t o t h e p e t i t i o n as i n t h i s c a s e , t h e m a t t e r s h o u l d p r o c e e d t o t r i a l 

on t h e m e r i t s u n l e s s i t does n o t d i s c l o s e a c a u s e of a c t i o n a t a l l . 

T h i s Cour t s h o u l d r e a d i l y a p p l y t h e p r o v i s i o n of A r t i c l e 126 (2) ( e ) 

of t h e C o n s t i t u t i o n i n a c a s e l i k e t h i s and a d m i n i s t e r s u b s t a n t i v e 

j u s t i c e w i t h o u t undue r e g a r d t o t e c h n i c a l i t i e s . I t i s f o r t h e above 

r e a s o n s t h a t I can n o t u p h o l d Mr. K a b a t s i ' s o b j e c t i o n s . 

A 3 
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Dur ing t h e c o u r s e of t h e t r i a l Counse l f o r t h e p e t i t i o n e r 

s o u g h t t o p u t i n e v i d e n c e a document which was a t t a c h e d t o t h e p e t i t i o n e r ' s 

a f f i d a v i t i n r e p l y a s Annex tu re A4. I t was o b j e c t e d t o by t h e Counse l 

f o r t h e r e s p o n d e n t . I was one of t h e f o u r J u d g e s who u p h e l d t h e 

o b j e c t i o n f o r r e a s o n s which we p r o m i s e d t o g i v e i n t h e j u d g m e n t . 

These a r e my r e a s o n s . F i r s t , A n n e x t u r e 4 was a p h o t o s t a t copy 

of a r a d i o m e s s a g e . Counse l f o r t h e p e t i t i o n e r d id n o t a t t h e t i m e 

have t h e o r i g i n a l t r a n s c r i p t . Second , t h e a u t h o r of t h e message 

was n o t f u l l y d i s c l o s e d on t h e document . Mr. L u l e in fo rmed u s t h a t 

he d i d n o t have i n s t r u c t i o n s t h e n a s t o who t h e a u t h o r w a s . T h i r d , 

t h e document was no t s i g n e d . F o u r t h , i t was c r o s s e d w i t h a b o l d 

i n k l i n e i n t h e midd le a l l t h r o u g h i t s f i v e p a g e s . I n t h o s e c i r c u m s t a n c e s 

I d i d n o t r e g a r d i t a s a g e n u i n e document t o be r e c e i v e d i n e v i d e n c e . 

Happ i ly fo r t h e p e t i t i o n e r , t h e o r i g i n a l t r a n s c r i p t was 

s u b s e q u e n t l y o b t a i n e d and p roduced i n e v i d e n c e a s i t was n o t c r o s s e d , 

i t was s i g n e d and i t was acknowledged by Hon. Amama Mbabazi - i n c r o s s -

e x a m i n a t i o n - a s t h e message s e n t t o a l l Members of t h e High Command, 

i n c l u d i n g t h e p e t i t i o n e r , by t h e P r e s i d e n t of Uganda/Commander- i n -

Chie f of t h e Uganda P e o p l e s ' Defence F o r c e s . 

I now t u r n t o t h e p e t i t i o n on t h e m e r i t s . At t h e Commence

ment of t h e h e a r i n g of t h e p e t i t i o n t h e Counse l f o r t h e p a r t i e s framed 

t h e a g r e e d i s s u e s a s f o l l o w s : -

" 1 . Whether on h i s a p p o i n t m e n t t o t h e p o s t of P r e s i d e n t i a l 

Adv i so r on M i l i t a r y A f f a i r s t h e P e t i t i o n e r became a p u b l i c 

s e r v a n t by v i r t u e of t h e t e r m s as s p e l t o u t i n t h e l e t t e r 

of h i s a p p o i n t m e n t . 

2. Whether upon h i s a p p o i n t m e n t w i t h e f f e c t from 2nd F e b r u a r y , 

1994, the t e rms of s e r v i c e s p e l t o u t i n t h e l e t t e r of 

a p p o i n t m e n t were t h e t e r m s g o v e r n i n g t h e P e t i t i o n e r and 

h i s s e r v i c e r e l a t i o n s h i p w i t h t h e R e p u b l i c of Uganda. 



Whether upon b e i n g o f f e r e d new t e r m s of s e r v i c e , s e t o u t 

i n t h e l e t t e r of a p p o i n t m e n t , t h e P e t i t i o n e r c o n t i n u e d t o 

be governed by t h e t e r m s of h i s o l d employment t o o , i n 

t h e Uganda Armed F o r c e s . 

Whether h a v i n g s e r v e d i n t h e Army and a p p o i n t e d t o a new 

p o s i t i o n o u t s i d e t h e M i l i t a r y e s t a b l i s h m e n t , t h e P e t i t i o n e r 

c o n t i n u e d t o be a Member of a regular f o r c e a s d e f i n e d i n 

t h e N a t i o n a l R e s i s t a n c e Army Statute and t h e R e g u l a t i o n s made 

t h e r e u n d e r . 

Whether i n h i s new s t a t u s , a r i s i n g from h i s new t e r m s of 

s e r v i c e s e t o u t i n h i s l e t t e r of a p p o i n t m e n t t h e P e t i t i o n e r 

c o n t i n u e d t o be s u b j e c t t o M i l i t a r y l a w , t o wh ich Members 

of t h e Uganda P e o p l e s ' Defence F o r c e s a r e s u b j e c t . 

Whether t o be a Member of t h e High Command a s d e f i n e d o r 

n e c e s s i t y a l s o have t o be a Member of a r e g u l a r f o r c e . 

Whether t h e l e t t e r from t h e M i n i s t e r of S t a t e f o r Defence 

(Annex tu re " E " t o t h e P e t i t i o n ) wh ich d e c l a r e d t h e P e t i t i o n e r ' 

r e s i g n a t i o n and d e p a r t u r e from t h e Army and t h e High Command 

" n u l l and v o i d " was i n e f f e c t a d e n i a l of t h e P e t i t i o n e r ' s 

l i b e r t y and c a l c u l a t e d t o r e q u i r e t h e P e t i t i o n e r t o p e r f o r m 

f o r c e d l a b o u r . 

Whether t h e P e t i t i o n e r r e s i g n e d from t h e High Command and 

r e f u s e d t o be a Member of a r e g u l a r f o r c e a s a c o n s c i e n t i o u s 

o b j e c t o r i n a c c o r d a n c e w i t h A r t i c l e 2 5 ( 2 ) and 2 5 ( 3 ) on t h e 

C o n s t i t u t i o n , 1995 . 

Whether t h e t e s t i m o n y g i v e n by t h e P e t i t i o n e r b e f o r e t h e 

P a r l i a m e n t a r y S e s s i o n a l Committee on Defence and I n t e r n a l 

A f f a i r s was made on a p r i v i l e g e d o c c a s i o n and e n t i t l e d t h e 

P e t i t i o n e r t o immunity from any a c t u a l o r t h r e a t e n e d 

p r o s e c u t i o n , h a r a s s m e n t o r v i c t i m i z a t i o n g u a r a n t e e d by A r t i c l e s 

97 and 173 of t h e C o n s t i t u t i o n , 1 9 9 5 , and t h e p r o v i s i o n s 

of t h e N a t i o n a l Assembly (Powers and P r i v i l e g e s ) Act Cap. 

249 Laws of Uganda, 1964 E d i t i o n . 

s e t ou t i n t h e N a t i o n a l of 

/15 



15 

1 0 . Whether t h e l e t t e r from t h e M i n i s t e r of S t a t e fo r Defence 

and t h e r e p o r t e d c o n d u c t of t h e o t h e r a u t h o r i t i e s i n t h e 

Government and t h e Army amounted t o a t h r e a t t o t h e 

P e t i t i o n e r ' s f u n d a m e n t a l r i g h t s and f reedoms g u a r a n t e e d 

and p r o t e c t e d unde r A r t i c l e s 2 0 , 2 3 , 2 5 ( 2 ) , 2 5 ( 3 ) ( c ) and 

97 t h u s j u s t i f y i n g t h e P e t i t i o n . 

1 1 . Whether t h e P e t i t i o n e r i s e n t i t l e d t o t h e d e c l a r a t i o n s and 

r e m e d i e s p r a y e d o r any o t h e r . " 

No doubt some of t h e i s s u e s o v e r l a p . From t h o s e i s s u e s , 

t h e d e c l a r a t i o n s s o u g h t , t h e e v i d e n c e adduced and t h e s u b m i s s i o n s 

of C o u n s e l f o r t h e p a r t i e s i t can be s a i d t h a t t h e r e a l q u e s t i o n s 

f o r d e t e r m i n a t i o n a r e : 

1 . Whether t h e t e s t i m o n y g i v e n t o t h e P a r l i a m e n t a r y S e s s i o n a l 

Committee on Defence and I n t e r n a l A f f a i r s by t h e P e t i t i o n e r 

i s cove red by t h e P a r l i a m e n t a r y i m m u n i t i e s and p r i v i l e g e s 

p r o v i d e d i n A r t i c l e 97 of t h e C o n s t i t u t i o n . 

2 . Whether t h e l e t t e r of t h e M i n i s t e r of S t a t e f o r Defence 

( G e n e r a l ) t o t h e p e t i t i o n e r , d e c l a r i n g t h e l a t t e r ' s 

p u r p o r t e d r e s i g n a t i o n from t h e UPDF and i t s High Command 

n u l l and v o i d and t h e r e p o r t e d c o n d u c t of some Government 

and Army O f f i c e r s amounted t o a d e n i a l of h i s l i b e r t y 

and a t h r e a t t o h i s f u n d a m e n t a l r i g h t s and f reedoms 

and was c a l c u l a t e d t o r e q u i r e him t o pe r fo rm f o r c e d 

l a b o u r . 

3 . Whether h a v i n g b e e n a p p o i n t e d P r e s i d e n t i a l A d v i s o r 

on M i l i t a r y A f f a i r s o u t s i d e t h e M i l i t a r y e s t a b l i s h m e n t , 

t h e p e t i t i o n e r c o n t i n u e d t o be a Member of t h e Army. 

A. I f t h e answer t o (3) i s i n t h e a f f i r m a t i v e , w h e t h e r 

t h e p e t i t i o n e r c o n t i n u e d t o be gove rned by t h e t e rms 

of h i s employment i n t h e Army and was s u b j e c t t o M i l i t a r y 

Law w h i l e a l s o b e i n g g o v e r n e d by h i s t e r m s of s e r v i c e 

a s P r e s i d e n t i a l A d v i s o r on M i l i t a r y A f f a i r s . 
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5. Whether a Member of t h e High Command must n e c e s s a r i l y 

be a Member of t h e Army. 

6. Whether t h e p e t i t i o n e r i s a c o n s c i e n t i o u s o b j e c t o r 

w i t h i n t h e meaning of A r t i c l e 25(2 ) and (3) of t h e 

C o n s t i t u t i o n . 

7 . Whether t h e p e t i t i o n e r h a s r e s i g n e d from t h e High Command 

of t h e Army. 

8 . Whether t h e p e t i t i o n e r i s e n t i t l e d t o t h e d e c l a r a t i o n s 

he s e e k s . 

I p r o p o s e t o d e a l w i t h t h o s e q u e s t i o n s i n t h a t o r d e r . But 

p e r h a p s I s h o u l d f i r s t and b r i e f l y a d d r e s s my mind t o t h e p r i n c i p l e s 

t h a t gove rn t h e i n t e r p r e t a t i o n of t h e C o n s t i t u t i o n . I t h i n k i t i s 

now w e l l e s t a b l i s h e d t h a t t h e p r i n c i p l e s which g o v e r n t h e C o n s t r u c t i o n 

of S t a t u t e s a l s o a p p l y t o t h e c o n s t r u c t i o n of C o n s t i t u t i o n a l p r o v i s i o n s . 

And so t h e w i d e s t c o n s t r u c t i o n p o s s i b l e i n i t s c o n t e x t s h o u l d be g i v e n 

a c c o r d i n g t o t h e o r d i n a r y meaning of t h e words u s e d , and e a c h g e n e r a l 

word s h o u l d be h e l d t o e x t e n d t o a l l a n c i l l i a r y and s u b s i d i a r y m a t t e r s . 

S e e : R e p u b l i c - v - E l . Mann [1969] E .A. 357 and Uganda - v - 

K a b a k a ' s Government [1965] E .A. 3 9 3 . 

As was r i g h t l y p o i n t e d ou t by Mwendwa, CJ , ( a s he t h e n was) 

i n E l . Mann ( s u p r a ) , i n c e r t a i n c o n t e x t s a l i b e r a l i n t e r p r e t a t i o n 

of C o n s t i t u t i o n a l p r o v i s i o n s may be c a l l e d f o r . In my o p i n i o n 

C o n s t i t u t i o n a l p r o v i s i o n s s h o u l d be g i v e n l i b e r a l c o n s t r u c t i o n , u n f e t t e r r e d 

w i t h t e c h n i c a l i t i e s b e c a u s e w h i l e t h e l a n g u a g e of t h e C o n s t i t u t i o n 

does n o t c h a n g e , t h e c h a n g i n g c i r c u m s t a n c e s of a p r o g r e s s i v e s o c i e t y 

f o r which i t was d e s i g n e d may g i v e r i s e t o new and f u l l e r i m p o r t t o 

i t s mean ing . A C o n s t i t u t i o n a l p r o v i s i o n c o n t a i n i n g a f u n d a m e n t a l 

r i g h t i s a pe rmanent p r o v i s i o n i n t e n d e d t o c a t e r f o r a l l t i m e t o come 

a n d , t h e r e f o r e , w h i l e i n t e r p r e t i n g such a p r o v i s i o n , t h e a p p r o a c h 

of t h e Court s h o u l d be dynamic , p r o g r e s s i v e and l i b e r a l o r f l e x a b l e , 

k e e p i n g i n view i d e a l s of t h e p e o p l e , s o c i o - e c o n o m i c and p o l i t i c o -

c u l t u r a l v a l u e s so a s t o e x t e n d t h e b e n e f i t of t h e same t o t h e maximum 

p o s s i b l e . 
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In o t h e r w o r d s , t h e r o l e of t h e Cour t s h o u l d be t o expand 

t h e scope of such a p r o v i s i o n and n o t t o e x t e n u a t e i t . T h e r e f o r e , 

t h e p r o v i s i o n s i n t h e C o n s t i t u t i o n t o u c h i n g on f u n d a m e n t a l r i g h t s 

ough t t o be c o n s t r u e d b r o a d l y and l i b e r a l l y i n f a v o u r of t h o s e on 

whom t h e r i g h t s have been c o n f e r r e d by t h e C o n s t i t u t i o n . 

I f a p e t i t i o n e r s u c c e e d s i n e s t a b l i s h i n g b r e a c h of a f u n d a m e n t a l 

r i g h t , he i s e n t i t l e d t o t h e r e l i e f i n e x e r c i s e of C o n s t i t u t i o n a l 

j u r i s d i c t i o n a s a m a t t e r of c o u r s e . However, t h e Cour t may d e c l i n e 

r e l i e f i f t h e g r a n t of same, i n s t e a d of a d v a n c i n g o r f o s t e r i n g t h e 

c a u s e of j u s t i c e , would p e r p e t u a t e i n j u s t i c e o r where t h e Cour t f e e l s 

t h a t i t would n o t be j u s t and p r o p e r f o r example i f t h e m a t t e r h a s 

b e e n o v e r t a k e n by e v e n t s . I n my o p i n i o n , i n t h i s r e g a r d , t h e r e seems 

t o be no d i s t i n c t i o n be tween t h e e n f o r c e m e n t of a f u n d a m e n t a l r i g h t 

and a l e g a l r i g h t unde r a g e n e r a l l a w . 

The second p r i n c i p l e i s t h a t t h e e n t i r e C o n s t i t u t i o n h a s 

t o be r e a d a s an i n t e g r a t e d w h o l e , and no one p a r t i c u l a r p r o v i s i o n 

d e s t r o y i n g t h e o t h e r b u t e a c h s u s t a i n i n g t h e o t h e r . T h i s i s t h e 

r u l e of harmony, r u l e of c o m p l e t e n e s s and e x h a u s t i v e n e s s and t h e 

r u l e of pa ramountcy of t h e w r i t t e n C o n s t i t u t i o n . The t h i r d p r i n c i p l e 

i s t h a t t h e words of t h e w r i t t e n C o n s t i t u t i o n p r e v a i l o v e r a l l u n w r i t t e n 

c o n v e n t i o n s , p r e c e d e n t s and p r a c t i c e s . I t h i n k i t i s now a l s o w i d e l y 

a c c e p t e d t h a t a Cour t s h o u l d n o t be swayed by c o n s i d e r a t i o n s of p o l i c y 

and p r o p r i e t y w h i l e i n t e r p r e t i n g p r o v i s i o n s of a C o n s t i t u t i o n . 

I now t u r n t o c o n s i d e r t h e q u e s t i o n s r a i s e d by t h e p e t i t i o n . 

With r e g a r d t o t h e f i r s t q u e s t i o n , w h e t h e r t h e p e t i t i o n e r ' s t e s t i m o n y 

b e f o r e t h e P a r l i a m e n t a r y S e s s i o n a l Committee was made on a p r i v i l e g e d 

o c c a s i o n w i t h t h e r e s u l t t h a t no one can q u e s t i o n h im, h a r r a s s him 

o r even t a k e any a c t i o n a g a i n s t him on a c c o u n t of t h a t t e s t i m o n y , 

I would answer t h e q u e s t i o n i n t h e a f f i r m a t i v e . Even Mr. K a b a t s i 

a d m i t t e d i n h i s f i n a l a d d r e s s t o t h e C o u r t , t h a t t h a t t e s t i m o n y was 

g i v e n on a p r i v i l e g e d o c c a s i o n . 
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I t was h i s s u b m i s s i o n t h a t i n f a c t no one was c o n t e m p l a t i n g p r o s e c u t i n g , 

h a r r a s s i n g or v i c t i m i s i n g t h e p e t i t i o n e r b e c a u s e of what he s t a t e d 

t o t h e Commit tee . The p r o t e c t i o n l i e s i n A r t i c l e 97 of t h e C o n s t i t u t i o n 

wh ich p r o v i d e s a s f o l l o w s : -

" 9 7 . The S p e a k e r , t h e Deputy S p e a k e r , Members 
of P a r l i a m e n t and any o t h e r p e r s o n p a r t i 
c i p a t i n g o r a s s i s t i n g i n o r a c t i n g i n 
c o n n e c t i o n w i t h o r r e p o r t i n g t h e p r o c e e d 
i n g s of P a r l i a m e n t o r any of i t s 
Commit tees s h a l l be e n t i t l e d t o such 
i m m u n i t i e s and p r i v i l e g e s as P a r l i a m e n t 
s h a l l by law p r e s c r i b e . " 

The r e l e v a n t law i s t o be found i n t h e N a t i o n a l Assembly 

(Powers and P r i v i l e g e s ) Act (Cap 2 4 9 ) . Under s e c t i o n 9 t h e r e o f t h e 

P a r l i a m e n t o r a S e s s i o n a l Committee of P a r l i a m e n t may summon w i t n e s s e s 

t o t e s t i f y b e f o r e i t . Under s e c t i o n 14 any p e r s o n summoned t o t e s t i f y 

o r p r o d u c e p a p e r s , b o o k s , r e c o r d s o r documents b e f o r e t h e P a r l i a m e n t 

o r a Committee t h e r e o f i s e n t i t l e d , i n r e s p e c t of such e v i d e n c e o r 

t h e d i s c l o s u r e of any communica t ion o r p r o d u c t i o n of t h e a r t i c l e s 

r e f e r r e d t o above t o t h e same r i g h t o r p r i v i l e g e a s b e f o r e a Cour t 

of l a w . There a r e , u n d e r t h a t s e c t i o n , e x c e p t i o n s as t o what a w i t n e s s 

may say o r p roduce b e f o r e t h e P a r l i a m e n t o r a S e s s i o n a l Commit tee 

t h e r e o f b u t they a r e n o t r e l e v a n t t o t h i s c a s e . 

The e v i d e n c e b e f o r e u s shows t h a t t h e p e t i t i o n e r was summoned 

a s a w i t n e s s by t h e Committee i n h i s c a p a c i t y a s a S e n i o r O f f i c e r 

i n t h e Army and a P r e s i d e n t i a l A d v i s o r on M i l i t a r y A f f a i r s . He was 

t o t e s t i f y on , i n t e r a l i a , t h e c a u s e o r c a u s e s of t h e war o r C i v i l 

s t r i f e i n N o r t h e r n Uganda and t o s u g g e s t t o t h e Committee a p o s s i b l e 

s o l u t i o n to t h e p r o b l e m . I t was t h e e v i d e n c e of Hon. Amama Mbabazi 

t h a t i t was ag reed by t h e Commit tee and t h e M i n i s t r y of Defence t h a t 

Army O f f i c e r s shou ld be summoned t h r o u g h him as M i n i s t e r of S t a t e 

f o r D e f e n c e . T h i s was f o r d i s c i p l i n a r y p u r p o s e s . The p e t i t i o n e r 

was so summoned, whereupon t h e M i n i s t e r d i r e c t e d t h e Army Commander 

t o a l l o w the p e t i t i o n e r t o r e s p o n d t o t h e summons. That was d o n e . 
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I t i s c l e a r from t h e r e c o r d of p r o c e e d i n g s b e f o r e t h e Commit tee 

t h a t t h e p e t i t i o n e r was a s s u r e d by t h e Committee t h a t h i s t e s t i m o n y 

would be p r i v i l e g e d . C l e a r l y t h e Commit tee had i n mind t h e p r o v i s i o n s 

of A r t i c l e 97 of t h e C o n s t i t u t i o n and t h e N a t i o n a l Assembly ( P r i v i l e g e s 

and Powers) Act (Cap 2 4 9 ) . 

R e g a r d i n g t h e second q u e s t i o n , w h e t h e r t h e M i n i s t e r ' s l e t t e r 

t o u c h i n g on t h e p e t i t i o n e r ' s p u r p o r t e d r e s i g n a t i o n and t h e c o n d u c t 

of o t h e r Government and Army o f f i c i a l s d e r o g a t e d from t h e p e t i t i o n e r ' s 

l i b e r t y , t h r e a t e n e d h i s f u n d a m e n t a l r i g h t s and f reedoms and was c a l c u l a t e d 

t o r e q u i r e him t o pe r fo rm f o r c e d l a b o u r i n t h e Army, i t seems c l e a r 

t o me t h a t i n t h a t l e t t e r t h e M i n i s t e r m e r e l y e x p r e s s e d h i s o p i n i o n 

t h a t t h e p u r p o r t e d r e s i g n a t i o n was n u l l and v o i d a s i t was n o t done 

a c c o r d i n g t o t h e l a w . He t h e n went on t o a d v i s e t h e p e t i t i o n t o 

p r o c e e d under R e g u l a t i o n 2 8 ( 1 ) of t h e N a t i o n a l R e s i s t a n c e Army ( C o n d i t i o n s 

of S e r v i c e ) ( O f f i c e r s ) R e g u l a t i o n s , 1993 which were made u n d e r s e c t i o n 

104 of t h e NRA S t a t u t e , 1992 . 

Mr. L u l e ' s a rgument was t h a t t o r e q u i r e t h e p e t i t i o n e r t o 

r e s i g n i n a c c o r d a n c e w i t h M i l i t a r y Law when he was n o t a M i l i t a r y 

man would be t o expose him t o d i r e c o n s e q u e n c e s . For example M i l i t a r y 

a c t i o n c o u l d be t a k e n a g a i n s t him i n t h e p r o c e s s of r e s i g n a t i o n . Of 

c o u r s e t h i s argument begs t h e q u e s t i o n w h e t h e r t h e p e t i t i o n e r i s a 

M i l i t a r y p e r s o n or n o t which w i l l be d e a l t w i t h l a t e r i n t h e j u d g m e n t . 

S u f f i c e i t t o say h e r e t h a t i n my o p i n i o n t h e l e t t e r i n q u e s t i o n was 

n e i t h e r an a c t nor a t h r e a t t o t h e p e t i t i o n e r ' s l i b e r t y and f u n d a m e n t a l 

r i g h t s . I t d i d n o t s t a t e t h a t t h e p e t i t i o n e r c o u l d n o t r e s i g n from 

t h e Army. On t h e c o n t r a r y , i t a d v i s e d him t o r e s i g n b u t l e g a l l y . 

So t h e t h r e a t of f o r c e d l a b o u r d i d n o t a r i s e . 

However, t h r e a t s can e a s i l y be deduced from (a ) Hon. Amama 

M b a b a z i ' s s t a t e m e n t t o t h e Sunday V i s i o n of 8 - 1 2 - 9 6 , t o t h e e f f e c t 

t h a t somebody was up t o s o m e t h i n g and t h e p e t i t i o n e r was p l a y i n g a l o n g ; 

(b) t h e r e p o r t e d s t a t e m e n t by t h e Army Commander i n t h e New V i s i o n 

of 4 - 1 2 - 9 6 , t o t h e e f f e c t t h a t t h e p e t i t i o n e r s h o u l d have r e s i g n e d 

from t h e Army b e f o r e g i v i n g t h e damaging o r damning t e s t i m o n y t o t h e 

P a r l i a m e n t a r y Committee; 
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( c ) t h e s t a t e m e n t by t h e Commander - i n - Chief of t h e UPDF t o 

t h e e f f e c t t h a t t h e p e t i t i o n e r would have t o s o r t o u t h i s p r o b l e m s 

w i t h t h e Army b e f o r e he c o u l d r e s i g n and t h e message ( e x h b . p2) 

s e n t t o t he High Command by t h e Commander - i n - Ch ie f , i n c o n n e c t i o n 

w i t h t h e p e t i t i o n e r ' s t e s t i m o n y t o t h e P a r l i a m e n t a r y Commi t t ee . The 

c o n t e n t s of exh. p2 c a n n o t be d i s c u s s e d h e r e f o r s e c u r i t y r e a s o n s . 

The News-paper r e p o r t s have n o t been d e n i e d . The p r e s u m p t i o n 

must be t h a t they were a c c u r a t e . E x h i b i t p2 c o n t a i n e d some s e r i o u s 

a l l e g a t i o n s a g a i n s t t h e p e t i t i o n e r which c o u l d l e a d t o some s o r t of 

a c t i o n b e i n g t a k e n a g a i n s t him f o r what he had s a i d t o t h e P a r l i a m e n t a r y 

Commit tee . That would c l e a r l y be u n c o n s t i t u t i o n a l u n d e r A r t i c l e 97 

of t h e C o n s t i t u t i o n . However, I c a n n o t a g r e e t h a t t h o s e s t a t e m e n t s -

i n t h e p r e s s and i n e x h . p2 - were c a l c u l a t e d t o r e q u i r e t h e p e t i t i o n e r 

t o pe r fo rm f o r c e d l a b o u r a s i t was n e v e r c l a i m e d t h e r e i n t h a t t h e 

p e t i t i o n e r had t o r e m a i n i n t h e Army and pe r fo rm f o r c e d l a b o u r . I n 

any c a s e unde r A r t i c l e 25 (3) of t h e C o n s t i t u t i o n f o r c e d l a b o u r d o e s n o t 

i n c l u d e m i l i t a r y s e r v i c e . 

And so I would answer t h e second q u e s t i o n t h u s ; t h e M i n i s t e r ' s 

l e t t e r i n q u e s t i o n d i d n o t deny o r i n any way t h r e a t e n t h e p e t i t i o n e r ' s 

l i b e r t y and fundamen ta l r i g h t s , n o r d i d i t r e q u i r e him t o p e r f o r m f o r c e d 

l a b o u r , b u t t h e s a i d s t a t e m e n t s t o t h e p r e s s and t h e r a d i o message i n 

e x h . p2 c o n s t i t u t e d a t h r e a t t o t h e p e t i t i o n e r ' s l i b e r t y and f r eedom. 

I now t u r n t o t h e t h i r d q u e s t i o n - w h e t h e r t h e p e t i t i o n e r 

c o n t i n u e d t o be a Member of t h e Army even a f t e r h i s a p p o i n t m e n t a s P r e s i d e n t i a l 

Adv i so r on M i l i t a r y A f f a i r s . His s t a n d i s t h a t he was a non commiss ioned 

O f f i c e r i n t h e Army and t h a t upon h i s a p p o i n t m e n t t o t h e p u b l i c s e r v i c e 

he cea sed t o be a member of t h e Army. I n o t h e r w o r d s , t h a t t h a t 

appo in tmen t t e r m i n a t e d h i s employment i n t h e Army. I t would f o l l o w 

t h e n t h a t a t t h e t i m e he t e s t i f i e d b e f o r e t h e P a r l i a m e n t a r y Committee 

he d id so o n l y as a p u b l i c s e r v a n t and n o t a s a M i l i t a r y man. 
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For t h e r e s p o n d e n t i t was c o n t e n d e d t h a t he was a Commissioned 

O f f i c e r and t h a t h i s a p p o i n t m e n t t o t h e p u b l i c s e r v i c e d i d n o t and 

c o u l d n o t t a k e him o u t of t h e Army. He c o u l d l e a v e t h e Army o n l y 

w i t h t h e p e r m i s s i o n of t h e Commissions Board u n d e r R e g u l a t i o n 

28 (1 ) of t h e N a t i o n a l R e s i s t a n c e Army ( C o n d i t i o n s of S e r v i c e ) 

( O f f i c e r s ) R e g u l a t i o n s , 1 9 9 3 . I t i s n o t d i s p u t e d t h a t t h e p e t i t i o n e r 

h a s been a S e n i o r O f f i c e r i n t h e Army. What i s d i s p u t e d is w h e t h e r h e 

i s a Commissioned O f f i c e r o r n o t . I t i s t h e r e f o r e n e c e s s a r y t o examine 

t h e c h e q u e r e d h i s t o r y of commiss ions i n t h e Army of Uganda i n o r d e r 

t o d e c i d e w h e t h e r t h e p e t i t i o n e r was a Commissioned O f f i c e r o r n o t . 

Before 1 9 7 1 , t h e N a t i o n a l Army was gove rned by t h e Armed 

F o r c e s Act (Cap 2 9 5 ) . S e c t i o n 11 of t h a t Act p r o v i d e d f o r t h e Defence 

C o u n c i l and i t s c o m p o s i t i o n . Under s e c t i o n 96 (1) t h e Defence C o u n c i l 

was empowered t o make r e g u l a t i o n s t o g o v e r n t h e Armed F o r c e s . S e c t i o n 96 

(2) (c ) empowered t h e Defence C o u n c i l t o make r e g u l a t i o n s i n r e s p e c t of 

t h e r a n k s of o f f i c e r s and men of t h e Armed F o r c e s , t h e numbers 

i n each r a n k and t h e u s e of u n i f o r m s by t h e O f f i c e r s and men. 

The Defence C o u n c i l made R e g u l a t i o n s known a s The Armed F o r c e s 

( C o n d i t i o n s of S e r v i c e ) ( O f f i c e r s ) R e g u l a t i o n s , 1969 unde r S t a t u t o r y 

I n s t r u m e n t No. 30 of 1969. P a r t I t h e r e o f r e l a t e d t o Commiss ions . 

Under R e g u l a t i o n I t h e r e o f t h e Commissions Board was e s t a b l i s h e d . One 

of i t s f u n c t i o n s was t o a d v i s e t h e Defence C o u n c i l i n r e s p e c t of a p p o i n t m e n t 

of p e r s o n s t o commiss ions i n t h e Armed F o r c e s - Schedu le 2 of t h o s e 

R e g u l a t i o n s c o n t a i n e d t h e fo rma t of t h e w a r r a n t of a p p o i n t m e n t t o c o m m i s s i o n s . 

Tha t format c l e a r l y emphas ized t h e supremacy of the Defence Com 

F o l l o w i n g t h e M i l i t a r y coup de t a t of 1 9 7 1 , t h e Armed F o r c e s 

Act was amended by t h e Amin r e g i m e . Under s e c t i o n 5 of t h e Armed F o r c e s 

Decree (No. 1 of 1 9 7 1 ) , some s e c t i o n s o r p a r t s of t h e Armed F o r c e s A c t , 

1969 ceased t o have e f f e c t . 

/22 



22 

The c o m p o s i t i o n of t h e Defence C o u n c i l was a l s o c h a n g e d . I t was t o 

c o n s i s t of t h e M i l i t a r y Head of S t a t e who was a l s o t h e Chief of Defence 

S t a f f and Commander - i n - Chief of t h e Armed F o r c e s a s Cha i rman , and 

o t h e r p e r s o n s s p e c i f i e d i n t h a t s e c t i o n . P r e v i o u s l y t h e Defence C o u n c i l 

c o n s i s t e d of t h e Prime M i n i s t e r , t h e M i n i s t e r of D e f e n c e , t h e C h i e f 

of Defence S t a f f , t h e Army Chief of S t a f f , t h e Chief of A i r S t a f f and 

o t h e r p e r s o n s t o be a p p o i n t e d by t h e Pr ime M i n i s t e r on t h e a d v i c e of 

t h e C a b i n e t . 

C l e a r l y , under t h e 1971 Decree t h e Commissions Board whose 

f u n c t i o n had been t o a d v i s e t h e Defence C o u n c i l on m a t t e r s of p r o m o t i o n s , 

a p p o i n t m e n t s and r e t i r e m e n t of O f f i c e r s , became r e d u n d a n t s i n c e t h e 

Head of S t a t e had become t h e Chairman of t h e Defence C o u n c i l and a l s o 

t h e Commissions Board i n h i s c a p a c i t y a s Chief of Defence S t a f f . The 

E x i s t i n g Law ( M i s c e l l a n e o u s R e p e a l ) S t a t u t e (No. 2 of 1980) wh ich r e p e a l e d 

t h e Armed F o r c e s Dec ree , 1971 (No. 1 of 1971) made no p r o v i s i o n f o r 

t h e c o m p o s i t i o n of t h e Defence C o u n c i l wh ich would be t h e body t o d e t e r m i n e 

and i s s u e Commissions t o o f f i c e r s i n t h e Army u n d e r t h e Armed F o r c e s 

A c t , 1969 which was s t i l l i n f o r c e . No m e n t i o n was made of t h e s e c t i o n s 

of t h e Armed Forces Act and t h e R e g u l a t i o n s made t h e r e u n d e r wh ich were 

r e p e a l e d by Decree No. 1 of 1 9 7 1 . The m a t t e r has s i n c e been p u t r i g h t 

by t h e N a t i o n a l R e s i s t a n c e Army S t a t u t e , 1992 (No. 3 of 1 9 9 2 ) . 

I t seems c l e a r t o me t h e r e f o r e , t h a t i n 1988 when t h e Army 

r a n k s were r e g u l a r i s e d t o ma tch w i t h i n t e r n a t i o n a l l y r e c o g n i s e d r a n k s , 

t h e r e was no Defence C o u n c i l wh ich c o u l d s a n c t i o n t h e c o m m i s s i o n s . 

Under A r t i c l e 78 of t he 1967 C o n s t i t u t i o n which was i n f o r c e u n t i l 

8 - 1 0 - 9 5 , t he P r e s i d e n t en joyed t h e power to a p p o i n t , p romote and 

d i s m i s s Members of t h e Armed F o r c e s . I t was i n e x c e s s i v e of t h a t 

power t h a t i n 1988, t h e P r e s i d e n t , a s supreme command of t h e Armed 

F o r c e s , promoted the p e t i t i o n e r t o t h e commiss ioned r a n k of B r i g a d i e r 

unde r G e n e r a l and A d m i n i s t r a t i v e Order No. 6 u n d e r s u b - h e a d i n g 2 -

Promot ions /Commiss ions 
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There can be no doubt t h a t t h e r a n k s of B r i g a d i e r and 

Major G e n e r a l a r e commissioned r a n k s . The p e t i t i o n e r f r e e l y a c c e p t e d 

t h e a p p o i n t m e n t and p romot ion t o t h o s e w e l l r e c o g n i s e d commiss ioned 

r a n k s of B r i g a d i e r and Major G e n e r a l . I n my v iew i t i s i m m a t e r i a l 

t h a t no w a r r a n t of commission was i s s u e d . I f i n d t h e r e f o r e , t h a t 

t h e p e t i t i o n e r was a commiss ioned o f f i c e r i n t h e NRA. 

Under s e c t i o n 5 (1) of t h e N a t i o n a l R e s i s t a n c e Army S t a t u t e 

1992 , No. 3 of 1992 s e r v i c e i n t h e Army i s a c o n t i n u i n g f u l l -

t i m e j o b and a member of t h e Army i s l i a b l e t o be employed on a c t i v e 

s e r v i c e any t i m e . S i m i l a r y u n d e r t h e P u b l i c S e r v i c e S t a n d i n g O r d e r s 

a p u b l i c s e r v a n t i s engaged on f u l l t i m e b a s i s . I t f o l l o w s t h a t an 

Army O f f i c e r canno t be a p u b l i c s e r v a n t a t t h e same t i m e . And so 

when i n 1 9 9 3 , t h e P r e s i d e n t a p p o i n t e d t h e p e t i t i o n e r t o a p u b l i c s e r v i c e 

j o b a s P r e s i d e n t i a l A d v i s o r on c o n t r a c t t e r m s , he t h e r e b y t o o k him 

o u t of t h e Army. There i s no doub t t h a t t h e P r e s i d e n t ' s power t o 

a p p o i n t Army O f f i c e r s i n c l u d e d power t o remove them from t h e Army. 

There was e v i d e n c e t o t h e e f f e c t t h a t a s a m a t t e r of p r a c t i c e 

t h e Army C o u n c i l a l l o w s O f f i c e r s i n t h e Army t o a c c e p t a s s i g n m e n t s 

i n t h e p u b l i c s e r v i c e w h i l e r e m a i n i n g Army O f f i c e r s . C l e a r l y t h i s 

p r a c t i c e c o n t r a v e n e s s e c t i o n 5 (1) of t h e NRA S t a t u t e . T he r e was 

a l s o some e v i d e n c e t o t h e e f f e c t t h a t w h i l e a P r e s i d e n t i a l A d v i s o r , 

t h e p e t i t i o n e r c o n t i n u e d t o en joy c e r t a i n f a c i l i t i e s from t h e Army 

which i n c l u d e d s a l a r y . O b v i o u s l y he was n o t e n t i t l e d t o r e c e i v e 

d o u b l e s a l a r y . He migh t have e n j o y e d t h e o t h e r f a c i l i t i e s i n h i s 

c a p a c i t y a s a member of t h e High Command which i s u n d e r s t a n d a b l e . 

My f i n d i n g on t h e t h i r d q u e s t i o n i s t h e r e f o r e t h a t t h e p e t i t i o n e r 

c e a s e d b e i n g a member of t h e Army on 2 - 2 - 1 9 9 3 , when he was a p p o i n t e d 

P r e s i d e n t i a l A d v i s o r on M i l i t a r y A f f a i r s . 

In v iew of my f i n d i n g a s r e g a r d s t h e t h i r d q u e s t i o n , I would 

answer t h e f o u r t h q u e s t i o n - w h e t h e r t h e p e t i t i o n e r c o n t i n u e d t o 

be governed by b o t h t h e t e rms of s e r v i c e i n t h e Army and t h o s e of t h e 

s e r v i c e i n t h e p u b l i c s e r v i c e and was s u b j e c t t o M i l i t a r y Law i n t h e 

n e g a t i v e . He was gove rned o n l y by t h e t e rms of t h e c o n t r a c t i n t h e 

p u b l i c s e r v i c e . 
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S i n c e he was no l o n g e r a member of t h e Army he c o u l d n o t be s u b j e c t e d 

t o M i l i t a r y Law e x c e p t i n h i s c a p a c i t y a s a h i s t o r i c a l member of t h e 

High Command. 

As fo r t h e f i f t h q u e s t i o n , w h e t h e r a Member of t h e High Command 

must a l s o be a Member of t h e Army, t h e answer i s c l e a r l y n o . T h i s 

p o i n t was e a s i l y a g r e e d by t h e Counse l f o r b o t h p a r t i e s . Under s e c t i o n 

10(1 ) of t h e N a t i o n a l R e s i s t a n c e Army S t a t u t e , 1992 , t h e High Command 

c o n s i s t s , among o t h e r s , t h e o r i g i n a l Members of t h e High Command ( t h e 

b u s h High Command) a s a t 2 6 - 1 - 8 6 , which i n c l u d e s t h e p e t i t i o n e r 

and some c i v i l i a n s a s ex o f f i c i o members. As t h e law s t a n d s , 

i t a p p e a r s t h a t h i s t o r i c a l o r o r i g i n a l Members of t h e High Command a r e 

t h e r e f o r l i f e u n l e s s t h e y r e s i g n . T h i s may e x p l a i n why u n d e r sub-

s e c t i o n (2) of t h e s a i d s e c t i o n , an o r i g i n a l Member of t h e High 

Command c a n n o t p a r t i c i p a t e i n t h e p r o c e e d i n g s of t h e High Command i n 

c i r c u m s t a n c e s s p e c i f i e d t h e r e i n . 

The s i x t h q u e s t i o n - w h e t h e r t h e p e t i t i o n e r i s a c o n s c i e n t i o u s 

o b j e c t o r u n d e r A r t i c l e 25 (2 ) and (3) of t h e C o n s t i t u t i o n - i s of no 

c o n s e q u e n c e now i n v iew of my f i n d i n g t h a t t h e p e t i t i o n e r i s n o t a 

member of t h e Army. No one i s a s k i n g him or f o r c i n g him t o j o i n t h e 

Army. Mr. Lule d i d make t h e i n t e r e s t i n g s u b m i s s i o n t h a t a member 

of t h e Army can be a c o n s c i e n t i o u s o b j e c t o r i f he b e g i n s t o q u e s t i o n 

t h e p r o p r i e t y of m i l i t a r y s e r v i c e . In t h a t c a s e he o r she s h o u l d 

be exempted from m i l i t a r y s e r v i c e a s a c o n s c i e n t i o u s o b j e c t o r . My 

v i e w i s t h a t one canno t be a member of t h e Army and a t t h e same t i m e 

be a c o n s c i e n t i o u s o b j e c t o r t o t h a t Army a s m i l i t a r y s e r v i c e i s n o t 

f o r c e d l a b o u r under A r t i c l e 25(3 ) ( c ) . Only an o u t s i d e r , a c i v i l i a n , 

may r e f u s e t o j o i n t h e Army on t h e ground t h a t he o r s h e i s a c o n s c i e n t i o u s 

o b j e c t o r . A member of a d i s c i p l i n e d f o r c e h a s no c h o i c e i n t h e m a t t e r . 

H i s o r h e r work t h e r e c a n n o t be s a i d to be f o r c e d l a b o u r . The momment 

t h a t p e r s o n l o s e s f a i t h i n t h e Army and i n t h e way i t o p e r a t e s t h e n 

t h a t p e r s o n must r e s i g n from t h e Army. 
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I n a c c o r d a n c e w i t h t h e unanimous v i ew i t i s o r d e r e d t h a t t h e f o l l o w i n g 

d e c l a r a t i o n s s h a l l i s s u e : -

(1) t h a t any t h r e a t e n e d d i s c i p l i n a r y , a d m i n i s t r a t i v e , c r i m i n a l 

o r c i v i l a c t i o n o r a c t i o n s a g a i n s t t h e P e t i t i o n e r i n any 

t r i b u n a l , forum o r c o u r t of l a w , a r i s i n g o u t of h i s t e s t i m o n y 

b e f o r e t h e p a r l i a m e n t a r y s e s s i o n a l commi t t ee on Defence and 

I n t e r n a l A f f a i r s would be u n c o n s t i t u t i o n a l a s i t would 

v i o l a t e A r t i c l e 97 of t h e c o n s t i t u t i o n ; 

(2) t h a t R e g u l a t i o n 28 (1) of t h e N a t i o n a l R e s i s t a n c e Army 

( c o n d i t i o n s of s e r v i c e ) ( o f f i c e r s ) R e g u l a t i o n s , 1 9 9 3 , i s 

n o t a p p l i c a b l e t o t h e p e t i t i o n e r a s he i s n o t a member of t h e 

Army. 

The o t h e r d e c l a r a t i o n o r o r d e r s s o u g h t a r e n o t g r a n t e d . I t i s a l s o o r d e r e d 

t h a t t h e r e s p o n d e n t s h a l l pay t h e p e t i t i o n e r ' s c o s t s of t h i s p e t i t i o n . 

DATED a t Kampala t h i s 2 5 t h day of A p r i l , 1997 . 

S .T . MANYINDO 

DEPUTY CHIEF JUSTICE 
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THE REPUBLIC OF UGANDA 

IN THE CONSTITUTIONAL COURT OF UGANDA AT KAMPALA 

(CORAM:S.T. MANYINDO, DCJ; G.M. OKELLO, J; A.E.M. BAHIGEINE. J .J .P.M. TABARO, J; 
AND F.M.S. EGONDA-NTENDE, J.) 

CONSTITUTION PETITION NO.1/96 

BETWEEN 

MAJOR GENERAL DAVID TINYEFUZA PETITIONER 

AND 

ATTORNEY GENERAL RESPONDENT 

JUDGMENT OF G.M. OKELLO, J. 

T h i s Pe t i t i on h a s a t t r a c t e d a g r ea t d e a l of i n t e r e s t from m e m b e r s of t h e 

p u b l i c , e i t h e r b e c a u s e of i t s p r e s s c o v e r a g e or b e c a u s e of t h e p e r s o n a l i t i e s 

i n v o l v e d . W h a t e v e r may be t h e r e a s o n , t h e c a s e is i m p o r t a n t . It is a c h a l l e n g e to 

t h e g o v e r n m e n t c o m m i t m e n t to i t s p r o m i s e to r e t u r n t h e c o u n t r y to 

C o n s t i t u t i o n a l i s m . A l a r g e sum of money h a d b e e n s p e n t from t h e p u b l i c f u n d s to 

g a t h e r i n f o r m a t i o n s to p r o d u c e t h i s C o n s t i t u t i o n of U g a n d a 1993. I t is t h e 

C o n s t i t u t i o n , and not a n y o r g a n of g o v e r n m e n t which is S u p r e m e . It is t h e d u t y 

of e v e r y c i t i z e n i n d i v i d u a l l y o r c o l l e c t i v e l y to u p h o l d , p r o t e c t a n d d e f e n d t h e 

C o n s t i t u t i o n . It is t h e r e f o r e l o g i c a l a n d f i t t i ng t h a t t h e p u b l i c s h o u l d d e m o n s t r a t e 

keen i n t e r e s t to e n s u r e t h a t t h e c o n t e n t s of t h i s C o n s t i t u t i o n a r e z e a l o u s l y 

r e s p e c t e d by all. 

T h a t P e t i t i o n made two majo r c h a l l e n g e s . F i r s t l y on t h e C o n s t i t u t i o n a l i t y 

of t h e l e t t e r of t h e M i n i s t e r of S t a t e for D e f e n c e (G) r e j e c t i n g t h e P e t i t i o n e r ' s 

r e s i g n a t i o n a n d r e q u i r i n g t h e l a t t e r to follow mi l i t a ry l aws w h e n the P e t i t i o n e r 

c la imed t h a t he h a d b e e n r e m o v e d from t h e Army u p o n h i s a p p o i n t m e n t as a 

P r e s i d e n t i a l A d v i s o r on m i l i t a r y a f f a i r s . S e c o n d l y , it q u e s t i o n e d t h e 

C o n s t i t u t i o n a l i t y of a n y t h r e a t e n e d d i s c i p l i n a r y , c r i m i n a l o r c iv i l a c t i o n in a n y 

c o u r t o r t r i b u n a l a g a i n s t t h e P e t i t i o n e r on a c c o u n t of t h e P e t i t i o n e r ' s t e s t i m o n y 

b e f o r e t h e P a r l i a m e n t a r y S e s s i o n a l Commit tee o n D e f e n c e a n d I n t e r n a l A f f a i r s . 

T h e P e t i t i o n e r h a d j o i n e d t h e NRA (now UPDF) d u r i n g i t s b u s h w a r d a y s 

when i t was s t i l l a g u e r i l l a f o r c e . At 26th J a n u a r y , 1986 w h e n t h e NRA s e i z e d s t a t e 

p o w e r s , t h e P e t i t i o n e r was n o t o n l y a member of t h e NRA b u t was a l so a m e m b e r of 



its High Command a n d the Army Council. By Legal Notice No.1 of 1986, the NRA was 

converted into a National Army for Uganda. The Petitioner had served the NRA in 
various capacities. He was Commanding officer at various places including the 
North. At various times he was the head of military intelligence and head of 
combatant operations (CCC). In 1988 when the President and Commander-in-Chief 
by General and Administrative Order regularised the ranks of the NRA off icers to 
the internationally recognised ranks, the Petitioner was ranked to a Brigadier. 
In 1989, he was promoted to a Major General. Between 1990 and 1992, the 
Petitioner served as a Minister of State for Defence (MSD). Then by a letter dated 
24th May, 1994, the Petitioner was appointed a Presidential Advisor on military 
affairs. This is a Public Service post. The appointment was back-dated to take 
effect from the 2nd February 1993. It was a two years renewable contract . The 
terms and conditions of the appointment were set out in detail in the letter of 
appointment. 

Later in 1996, a Parliamentary Sessional Committee on Defence and Internal 
Affairs was set up to probe into all aspects of the armed conflict currently taking 
place in the North and to recommend possible solutions. Because of his experience 
and direct involvement in the armed conflict in the North, the Petitioner was on 
28th November 1996 summoned to the Parliamentary Sessional Committee to give 
evidence. On 29th November 1996, the Petitioner appeared before the Committee 
in obedience to the summons. After he was assured of his personal immunity, the 
Petitioner testified before the Committee on oath. The ev idence was critical of the 
manner in which some senior army off icers were handling the confl ict . The 
criticism was not taken well by some government and army senior o f f icers . 

A few days after his testimony, the Petitioner saw in New Vision Newspaper 
Reports attributed to some government a n d army senior off icers criticising the 
Petitioner's ev idence . The Petitioner perceived the reports as exposed him to 
atmosphere of fear and he felt that his human rights were about to be infr inged. 
Then on 3rd December 1996, he wrote to H.E. The President and Commander-in-
Chief and Chairman of the Army High Command and Minister of Defence tendering 
his resignation from the Army a n d its High Command. S u b s e q u e n t to his letter of 
resignation, the Petitioner rece ived a letter dated 8th December 1996, Annexture 
'E' to the Petition, from the Minister of State for Defence (G) re ject ing the 
Petitioner's resignation and required him to resign as a serving military of f icer 
in accordance with Reg. 28(1) of the NRA (conditions of serv ice ) (o f f icers) 
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R e g u l a t i o n s 1993. T h e r e a f t e r , t h e r e was a n o t h e r r e p o r t in the new v is ion , a 

g o v e r n m e n t o w n e d n e w s p a p e r , of 18th D e c e m b e r , 1996, ( A n n e x t u r e A3 to t h e 

P e t i t i o n e r ' s a f f i d a v i t in r e p l y ) a t t r i b u t e d to t h e P r e s i d e n t s a y i n g to t h e e f f ec t t h a t 

t h e P e t i t i o n e r would h a v e to follow p r o c e d u r e to r e s i g n . In v iew of t h e a b o v e 

s c e n a r i o , t h e P e t i t i o n e r fi led t h i s Pe t i t i on on 19th D e c e m b e r , 1996. 

T h e P e t i t i o n was s u p p o r t e d by t h r e e a f f i d a v i t s of t h e P e t i t i o n e r . 

The R e s p o n d e n t filed an a n s w e r in wh ich h e d e n i e d all t h e a l l e g a t i o n s 

c o n t a i n e d in t h e P e t i t i o n . T h e a n s w e r was s u p p o r t e d by an a f f i d a v i t of Hon. 

Amama Mbabaz i , M i n i s t e r of S t a t e for D e f e n c e . He a l s o g a v e a v e r b a l e v i d e n c e 

w h e n h e was s u m m o n e d by c o u r t in t e r m s of r u l e 12(2) of t h e Modi f i ca t ions to t h e 

F u n d a m e n t a l R i g h t s a n d F r e e d o m s ( E n f o r c e m e n t P r o c e d u r e ) Rules 1992 D i r e c t i o n s 

1996. 

When t h e P e t i t i o n was ca l l ed for h e a r i n g , t h e l e a r n e d Sol ic i to r G e n e r a l who 

r e p r e s e n t e d t h e A t t o r n e y G e n e r a l r a i s e d a p r e l i m i n a r y o b j e c t i o n c h a l l e n g i n g t h e 

c o m p e t e n c e of t h e P e t i t i o n b e f o r e t h i s c o u r t . T h r e e g r o u n d s w e r e a d v a n c e d in 

s u p p o r t of t h e o b j e c t i o n , n a m e l y : -

(1) t h a t n o c o u r t f e e s w e r e pa id b y t h e P e t i t i o n e r at t h e t ime of f i l ing t h e 

P e t i t i o n . 

(2) t h a t t h e P e t i t i o n was s u p p o r t e d by d e f e c t i v e a f f i d a v i t s a n d 

(3) t h a t t h e P e t i t i o n d i s c l o s e s no c a u s e of a c t i o n . 

The o b j e c t i o n was s t r o n g l y o p p o s e d . Af ter h e a r i n g t h e a r g u m e n t s from 

C o u n s e l for b o t h p a r t i e s , t h e c o u r t r e s e r v e d i t s o p i n i o n on t h e m a t t e r to be 

i n c o r p o r a t e d in t h e main j u d g m e n t a n d d i r e c t e d t h e h e a r i n g of t h e P e t i t i o n to 

p r o c e e d . T h e r e a s o n for t h a t d e c i s i o n was b a s e d on t h e i m p o r t a n c e of t h e P e t i t i o n 

c o n c e r n i n g a c i t i z e n ' s r i g h t g u a r a n t e e d u n d e r t h e C o n s t i t u t i o n . C o u r t d id no t 

wan t to s t i f le t h e c a s e from t h e b u d on t e c h n i c a l i t i e s . 

I now deem it a p p r o p r i a t e to t a c k l e t h e p r e l i m i n a r y o b j e c t i o n s at t h i s s t a g e . 

T h e l e a r n e d S o l i c i t o r G e n e r a l p o i n t e d o u t c o r r e c t l y , in my v iew, t h a t r u l e s 3 of t h e 

Modi f i ca t ions to t h e F u n d a m e n t a l R i g h t s a n d F r e e d o m s ( E n f o r c e m e n t P r o c e d u r e ) 

r u l e s 1992 D i r e c t i o n s 1996 r e q u i r e s a p r e s c r i b e d c o u r t f e e s p l u s s e c u r i t y for c o s t s 

of s h i l l i n g s 100 ,000 /= to be p a i d at t h e t ime of p r e s e n t i n g a P e t i t i o n for f i l i n g . He 

s u b m i t t e d t h a t in t h e i n s t a n t c a s e , c o u r t f e e s w e r e no t pa id at t h e t ime of 
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p r e s e n t i n g t h e P e t i t i o n . The l e a r n e d Sol ic i to r G e n e r a l a r g u e d t h a t p a y m e n t of 

c o u r t f ees was not t h e k ind of t e c h n i c a l i t i e s e n v i s a g e d in a r t i c l e 126(2) (e) of t h e 

C o n s t i t u t i o n of U g a n d a 1995. He s u b m i t t e d t h a t t h e n o n - p a y m e n t of t h e 

p r e s c r i b e d c o u r t f e e s r e n d e r e d t h e P e t i t i o n i n c o m p e t e n t a n d p r a y e d t h a t t h e 

Pe t i t i on be s t r u c k , o u t for i n c o m p e t e n c e . 

I t t r a n s p i r e d in t h e c o u r s e of t h e h e a r i n g t h a t b o t h t h e p r e s c r i b e d fees 

p l u s t h e r e q u i s i t e s e c u r i t y for c o s t s w e r e pa id a n d r e c e i p t s i s s u e d . Mr. Lule 

l e a d i n g C o u n s e l for t h e P e t i t i o n e r had t h e r e c e i p t s and p r o d u c e d them to c o u r t . 

One r e c e i p t was for s h i l l i n g s 10,500/= a n d t h e o t h e r for s h i l l i n g s 100,000/=. Both 

r e c e i p t s d e s c r i b e d b o t h p a y m e n t s as c o u r t f e e s . T h e R e g i s t r a r c o n f i r m e d t h a t 

bo th t h e p r e s c r i b e d c o u r t fees a n d s e c u r i t y for c o s t s w e r e d u l y pa id 

n o t w i t h s t a n d i n g t h e m i s - d e s c r i p t i o n in t h e r e c e i p t . 

P a y m e n t of t h e p r e s c r i b e d c o u r t f ees p l u s a f u r t h e r s h i l l i n g s 100,000/= for 

s e c u r i t y for c o s t s at t h e t ime of p r e s e n t i n g a P e t i t i o n is c l e a r l y m a n d a t o r y u n d e r 

r u l e 3 of t h e Modi f i ca t ions to t h e F u n d a m e n t a l R i g h t s and F r e e d o m s ( E n f o r c e m e n t 

P r o c e d u r e ) R u l e s 1992 D i r e c t i o n s 1996. F a i l u r e to comply wi th t h a t r e q u i r e m e n t 

is p u n i s h a b l e u n d e r r u l e 4 t h e r e o f which e n j o i n s t h e R e g i s t r a r n o t to r e c e i v e s u c h 

a P e t i t i o n . T h e r e is n o d o u b t t h a t t h e r e was d u e c o m p l i a n c e wi th t h e r e q u i r e m e n t 

of r u l e 3 in t h e i n s t a n t c a s e . The full amoun t of s h s . 1 1 0 , 5 0 0 / = was pa id at t h e time 

of p r e s e n t i n g t h e P e t i t i o n . This c o v e r e d t h e p r e s c r i b e d c o u r t f e e s of s h s . 1 0 . 5 0 0 / = 

p l u s t he s e c u r i t y for c o s t s of s h s . 1 0 0 , 0 0 0 / = . T h e r e c e i p t s i s s u e d on r e c e i p t of t h e 

money w r o n g l y d e s c r i b e d b o t h p a y m e n t s as c o u r t f e e s . T h i s of c o u r s e was a m i s 

d e s c r i p t i o n in p a r t s i n c e sh s . 100 ,000 /= was a r e f u n d a b l e s e c u r i t y for c o s t s . T h e 

P e t i t i o n e r c a n n o t be b l amed for t h a t m i s - d e s c r i p t i o n . T h a t w a s t h e w o r k of an 

official of t h e c o u r t . In t h e c i r c u m s t a n c e s I would f ind n o m e r i t s in t h i s g r o u n d 

of o b j e c t i o n . 

The s e c o n d g r o u n d of o b j e c t i o n was t h a t t h e P e t i t i o n was s u p p o r t e d b y 

a f f i d a v i t s w h i c h c o n t a i n v e r y g r a v e a n d s e r i o u s d e f e c t s in t h e m s e l v e s a n d with 

o t h e r s . T h e fo l lowing d e f e c t s w e r e a l l e g e d , n a m e l y : -

(a) t h a t t h e a f f i d a v i t s a r e i n c o n s i s t e n t in t h e m s e l v e s a n d wi th o t h e r s . 

(b ) t h a t t h e a f f i d a v i t s d id n o t d i s c l o s e t h e s o u r c e s of i n f o r m a t i o n . 

(c) t h a t t h e a f f i d a v i t s d id n o t d i s t i n g u i s h b e t w e e n m a t t e r s s w o r n on 



i n f o r m a t i o n a n d t h o s e d e p o n e d on t h e d e p o n e n t ' s own k n o w l e d g e . 

The l e a r n e d So l ic i to r G e n e r a l r e f e r r e d to v a r i o u s p a r a g r a p h s of t h e 

P e t i t i o n e r ' s a f f idav i t of 12th D e c e m b e r 1996 a n d some p a s s a g e s in t h e Petitioner's t e s t i m o n y b e f o r e t h e P a r l i a m e n t a r y Commit tee to show i n c o n s i s t e n c i e s in t h e 

a f f i d a v i t . T h e p a r a g r a p h s r e f e r r e d to w e r e : - 2, 12, a n d 17 a n d a p a s s a g e on p a g e 

61 of t h e P e t i t i o n e r ' s t e s t i m o n y . In t h o s e p a r a g r a p h s a n d t h e p a s s a g e on t h a t 

p a g e , t h e So l i c i t o r G e n e r a l p o i n t e d o u t , t h e P e t i t i o n e r s t a t e d t h a t h e was a member 

of t h e UPDF. Bu t t h a t in p a r a g r a p h 18 of t h e same a f f i d a v i t a n d in p a r a g r a p h 8 

of t h e P e t i t i o n e r ' s a f f idav i t in r e p l y d a t e d 12th of F e b r u a r y 1997, t h e P e t i t i o n e r 

made s t a t e m e n t s which c o n t r a d i c t e d t h e p r e v i o u s o n e s . T h e Sol ic i tor G e n e r a l 

a r g u e d t h a t in t h e s e l a t t e r p a r a g r a p h s , t h e P e t i t i o n e r s t a t e d t h a t h e h a d c e a s e d 

to be a member of t h e r e g u l a r f o r c e u p o n h is a p p o i n t m e n t to t h e p o s t of 

P r e s i d e n t i a l A d v i s o r . 

T h e So l ic i to r G e n e r a l f u r t h e r p o i n t e d o u t t h a t in p a r a g r a p h 7 of h i s 

a f f idavi t of 12 th D e c e m b e r 1996, t h e P e t i t i o n e r f a l s e l y s t a t e d t h a t t h e P e t i t i o n e r 

had r e p r e s e n t e d t h e Army on t h e C o n s t i t u t i o n a l Commiss ion . When t h e R e s p o n d e n t 

had p o i n t e d o u t t h a t t h a t s t a t e m e n t was f a l s e , t h e So l i c i to r G e n e r a l a r g u e d , t h e 

P e t i t i o n e r s o u g h t to c o r r e c t t h e e r r o r in p a r a g r a p h 12 of h i s s u b s e q u e n t a f f i dav i t 

d a t e d 12th F e b r u a r y 1997. T h e So l i c i to r G e n e r a l s u b m i t t e d t h a t i n c o n s i s t e n c y or 

f a l s ehood in an a f f idav i t c a n n o t be i g n o r e d h o w e v e r mino r . He c i t e d t h e fol lowing 

c a s e s as a u t h o r i t i e s for t h a t p r o p o s i t i o n . -

(1) S i r a s i B i t a i t a n o & 4 O t h e r s Vs E. K a n a n u r a (1977) HCB 34 

(2) K a b w e n u k y a - Vs - J o h n Kis igwa (1978) HCB 257 

(3) Milton O b o t e F o u n d a t i o n - Vs - C. Ogwal a n d O t h e r s HCCS No.690/96  

( u n r e p o r t e d ) . 

A n o t h e r g r o u n d of a t t a c k on t h e a f f i d a v i t s s w o r n in s u p p o r t of t h e P e t i t i o n 

was t h a t t h e a f f i d a v i t s d id n o t d i s c l o s e t h e s o u r c e s of i n f o r m a t i o n w h e r e f a c t s a r e 

b a s e d on i n f o r m a t i o n . T h e l e a r n e d So l i c i to r G e n e r a l s u b m i t t e d , c o r r e c t l y in my 

view, t h a t a f f i d a v i t wh ich is s w o r n on f a c t s b a s e d on i n f o r m a t i o n a n d belief, mus t 

d i s c l o s e t h e s o u r c e of t h e i n f o r m a t i o n a n d t h e g r o u n d s for be l ie f . T h e fo l lowing 

c a s e s w e r e r e l i e d on for a u t h o r i t i e s for t h a t v i ew. 
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(1) A.N. P h a k e y - Vs - World Wide A g e n c i e s L td (1918) 15 EACA 1 

(2) C a s p a i r L td . - Vs - H a p p y G a n d y (1962) EA 414 

T h e l e a r n e d Sol ic i tor G e n e r a l s u b m i t t e d t h a t in t h e i n s t a n t c a s e , a f f idav i t 

s w o r n in s u p p o r t of t h e P e t i t i o n did not d i s c l o s e s o u r c e s of i n f o r m a t i o n w h e r e 

f a c t s a r e b a s e d on i n f o r m a t i o n . He c i t ed p a r a g r a p h s 8 a n d 9 of t h e P e t i t i o n e r ' s 

a f f idav i t in r e p l y d a t e d 12th F e b r u a r y 1997 as e x a m p l e s of t h o s e o m i s s i o n s . 

The nex t compla in t a g a i n s t t h e a f f idav i t in s u p p o r t of t h e P e t i t i o n was t h a t 

t h e a f f i dav i t did not d i s t i n g u i s h b e t w e e n f a c t s d e p o n e d to on i n fo rma t ion a n d 

t h o s e s w o r n en t h e d e p o n e n t ' s own k n o w l e d g e . T h e l e a r n e d Sol ic i tor G e n e r a l 

c o n t e n d e d , r i g h t l y in my v iew, t h a t an a f f i dav i t mus t d i s t i n g u i s h b e t w e e n f a c t s 

s w o r n on i n f o r m a t i o n and t h o s e s w o r n on t h e d e p o n e n t ' s own k n o w l e d g e . T h e 

fol lowing c a s e was c i t e d as a u t h o r i t y for t h a t v iew. 

Noor Mohamed Jan Muhamed - V s - Kassama l i Virj i M a d h v a n i (1953)20 EACA 8 

Mr. Lule r e s p o n d e d t h a t t h e a f f i d a v i t s in s u p p o r t of t h e Pe t i t i on did not 

c o n t a i n i n c o n s i s t e n c i e s . S o u r c e s of i n f o r m a t i o n , h e s a i d , w e r e d i s c l o s e d w e r e f a c t s 

w e r e b a s e d on i n f o r m a t i o n . He e x p l a i n e d t h a t t h e w o r d s "my l a w y e r s " in 

p a r a g r a p h s 8 a n d 9 of t h e P e t i t i o n e r ' s a f f i d a v i t in r e p l y d a t e d 12th F e b r u a r y 1997 

means t h e l a w y e r s who d r a f t e d t h e d o c u m e n t . He d r e w t h e c o u r t ' s a t t e n t i o n to i t s 

d u t y u n d e r a r t i c l e 126(2)(e) of t h e C o n s t i t u t i o n of U g a n d a 1995, to a d m i n i s t e r 

s u b s t a n t i v e j u s t i c e w i t h o u t u n d u e r e g a r d s to t e c h n i c a l i t i e s . Re ly ing on a r t i c l e 

2(1) (2) a n d 273 (1) of t h e C o n s t i t u t i o n , Mr. Lule s u b m i t t e d t h a t t h e c a s e s c i t e d by 

t h e l e a r n e d So l i c i to r G e n e r a l b e i n g e x i s t i n g l aws must b e c o n s t r u e d so as to b r i n g 

them in c o n f o r m i t y wi th t h e C o n s t i t u t i o n . 

A r t i c l e 2(1) p r o v i d e s t h a t t h e C o n s t i t u t i o n "is t h e S u p r e m e Law of U g a n d a 

a n d sha l l h a v e b i n d i n g f o r c e on all a u t h o r i t i e s a n d p e r s o n s t h r o u g h o u t U g a n d a . " 

A r t i c l e 2(2) p r o v i d e s t h a t if a n y o t h e r law o r a n y c u s t o m is i n c o n s i s t e n t wi th 

a n y of t h e p r o v i s i o n s of t h e C o n s t i t u t i o n , t h e C o n s t i t u t i o n shall p r e v a i l a n d t h a t 

o t h e r law o r c u s t o m sha l l , to t h e e x t e n t of t h e i n c o n s i s t e n c y , b e vo id . 

A r t i c l e 273(1) s a v e s e x i s t i n g l a w s . 



7 

T h e d e f e c t s which t h e l e a r n e d So l i c i to r G e n e r a l c o m p l a i n e d a b o u t in t h e 

a f f i d a v i t s a r e t e c h n i c a l i t i e s w h i c h a r e no t f u n d a m e n t a l . In c a s e s c o n c e r n i n g 

f u n d a m e n t a l r i g h t s of a c i t i z e n s u c h t e c h n i c a l i t i e s mus t b e c o n s i d e r e d in l i g h t of 

a r t i c l e 126 (2) (e ) of t h e C o n s t i t u t i o n of U g a n d a 1995 a n d be i g n o r e d to a v o i d 

c o m p r o m i s i n g s u b s t a n t i v e j u s t i c e . Tha t i s w h a t t h e L e g i s l a t u r e s mus t h a v e 

i n t e n d e d in t h e a b o v e C o n s t i t u t i o n a l P r o v i s i o n . T h i s was d o n e in U g a n d a - V s - 

C o m m i s s i o n e r of P r i s o n s e x p a r t e Matovu (1966) EA 574 w h e r e at p a g e 521 , Si r Udo 

Udorna C.J. as h e t h e n w a s , whi le dea l i ng w i t h t e c h n i c a l d e f e c t s in a p p l i c a t i o n 

c o n c e r n i n g t h e l i b e r t y of a c i t i z e n had t h i s to s a y , 

"We d e c i d e d in t h e i n t e r e s t of j u s t i c e to j e t t i s o n formalism to t h e wind a n d 

o v e r l o o k t h e s e v e r a l d e f i c i e n c i e s in t h e a p p l i c a t i o n and t h e r e u p o n 

p r o c e e d e d to t h e d e t e r m i n a t i o n of t h e i s s u e r e f e r r e d to u s " 

T h e c a s e be fo re u s c o n c e r n s t h e f u n d a m e n t a l r i g h t s a n d f reedom of a c i t i z e n 

g u a r a n t e e d u n d e r t h e C o n s t i t u t i o n of t h i s c o u n t r y . T h e p r i n c i p l e a p p l i e d in 

M a t o v u ' s c a s e a b o v e will be a d o p t e d h e r e too . It is in l i ne with a r t i c l e 126(2) (e ) 

of t h e C o n s t i t u t i o n . It is a p p r o p r i a t e to e n s u r e t h a t c a s e s c o n c e r n i n g f u n d a m e n t a l 

r i g h t s of a c i t i z e n a r e no t k i l led a t b i r t h . 

T h e t h i r d g r o u n d of o b j e c t i o n was t h a t t h e P e t i t i o n d i s c l o s e s no c a u s e of 

a c t i o n . Mr. K a b a t s i p o i n t e d o u t t h a t a r t i c l e 137(3) of t h e C o n s t i t u t i o n of U g a n d a 

1995 r e q u i r e s a P e t i t i o n e r to a l l e g e an act or o m i s s i o n w h i c h v io l a t e s a p r o v i s i o n 

of t h e C o n s t i t u t i o n to c o n s t i t u t e a c a u s e of a c t i o n . T h e l e a r n e d Sol ic i tor G e n e r a l 

p o i n t e d o u t t h a t t h e ac t c o m p l a i n e d of was t h a t t h e M i n i s t e r of S t a t e for D e f e n c e 

in h i s l e t t e r a d v i s e d t h e P e t i t i o n e r to follow t h e law. T h a t a d v i c e , Mr. K a b a t s i 

s u b m i t t e d , c a n not be u n c o n s t i t u t i o n a l b e c a u s e it d o e s n o t v io l a t e a n y p r o v i s i o n 

of t h e C o n s t i t u t i o n . 

Mr. Lu l e r e s p o n d e d t h a t t h e Pe t i t i on d i s c l o s e s a c a u s e of ac t i on . He p o i n t e d 

o u t t h a t to d e t e r m i n e w h e t h e r o r n o t a P e t i t i o n d i s c l o s e s a c a u s e of a c t i o n o n e 

mus t look a t o n l y t h e P e t i t i o n i t s e l f a n d t h e s u p p o r t i n g a f f i d a v i t . He a r g u e d t h a t 

a r t i c l e 137(3) of t h e C o n s t i t u t i o n of U g a n d a 1995, c r e a t e s a r i g h t of ac t ion to a 

p e r s o n who a l l e g e s t h a t , 

(a) an Act of P a r l i a m e n t o r a n y o t h e r law o r 

( b ) an act or o m i s s i o n of a n y p e r s o n o r a u t h o r i t y is i n c o n s i s t e n t wi th a 

p r o v i s i o n of t h e C o n s t i t u t i o n . Mr. Lu le p o i n t e d o u t t h a t t h i s P e t i t i o n 
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The i n s t a n t P e t i t i o n a l l e g e s as u n c o n s t i t u t i o n a l t h e l e t t e r of t h e Min i s t e r of 

S t a t e for D e f e n c e r e j e c t i n g t h e P e t i t i o n e r ' s r e s i g n a t i o n from t h e UPDF a n d i t s H i g h 

Command a n d r e q u i r i n g t h e P e t i t i o n e r to r e s i g n in a c c o r d a n c e wi th Reg . 28(1) of 

t h e NRA ( c o n d i t i o n s of s e r v i c e ) ( o f f i c e r s ) R e g u l a t i o n s 1993 for b e i n g c o n t r a r y to 

a r t i c l e 25(2) a n d 25(3) (c ) of t h e C o n s t i t u t i o n of U g a n d a 1995. 

c o v e r s a r t i c l e 137(3) (a) a n d (b ) of t h e C o n s t i t u t i o n . He s u b m i t t e d 

t h a t a r t i c l e 137 must be r e a d t o g e t h e r wi th a r t i c l e 50(1) which g i v e s 

r i g h t of a c t i o n w h e r e t h e r e is a t h r e a t to v io l a t e o n e ' s f u n d a m e n t a l 

r i g h t . 

It is i n s t r u c t i v e to s t a t e t h e p r i n c i p l e a p p l i c a b l e to d e t e r m i n e w h e t h e r o r 

not a Pe t i t i on d i s c l o s e s a c a u s e of a c t i o n . I h a v e not b e e n ab le to lay my h a n d s on 

a C o n s t i t u t i o n a l P e t i t i o n c a s e d i r e c t l y on t h e p o i n t . But by analogy, it is p e r h a p s 

h e l p f u l to r e f e r to t h e o b s e r v a t i o n s of s p r a y Ag. P r e s i d e n t of t h e d e f u n c t E a s t e r n 

Afr ican C o u r t s of A p p e a l in A t t o r n e y vs O l o u c h (1972) EA at p a g e 394 p a r a g r a p h 

A and B w h e r e h e sa id , 

"In d e c i d i n g w h e t h e r or not a su i t d i s c l o s e s a c a u s e of a c t i o n , one l o o k s 

o r d i n a r i l y , on ly at t h e Pla in t ( J i r a j S h a r i f f & Co. - v s - C h o t a i Farey S t o r e  

(1960) EA 374 ) and a s s u m e s t ha t t h e f a c t s a l l e g e d in it a r e t r u e " 

I r e s p e c t f u l l y a g r e e with t h a t p r i n c i p l e . In t h e c a s e b e f o r e u s , it is on ly t h e 

P e t i t i o n and t h e s u p p o r t i n g a f f i d a v i t s t h a t mus t be l ooked at a n d to a s s u m e t h a t 

t h e f ac t s s t a t e d t h e r e i n a r e t r u e , to d e c i d e w h e t h e r t h e Pe t i t i on d i s c l o s e s a c a u s e 

of a c t i o n . 

This P e t i t i o n was b r o u g h t u n d e r a r t i c l e 50(1) a n d 137(3) of t h e C o n s t i t u t i o n 

of U g a n d a 1995. A r t i c l e 50(1) a u t h o r i s e s a n y p e r s o n who, 

"cla ims t h a t a f u n d a m e n t a l r i g h t o r f r e edom g u a r a n t e e d u n d e r t h i s 

C o n s t i t u t i o n h a s b e e n i n f r i n g e d o r t h r e a t e n e d to b r i n g a c t i o n to c o u r t for 

r e d r e s s . " 

Ar t i c l e 137(3) on t h e o t h e r h a n d , a u t h o r i s e s a n y p e r s o n who a l l e g e s e i t h e r 

t h a t an Act of P a r l i a m e n t , or a n y o t h e r law o r a n y t h i n g in o r d o n e u n d e r t h e 

a u t h o r i t y of a n y law; o r a n y ac t or o m i s s i o n by a n y p e r s o n or a u t h o r i t y is 

i n c o n s i s t e n t wi th or in c o n t r a v e n t i o n of t h i s C o n s t i t u t i o n to b r i n g a c t i o n to t h i s 

C o n s t i t u t i o n a l C o u r t for a d e c l a r a t i o n . 
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It f u r t h e r a l l eges a t h r e a t e n e d d i s c i p l i n a r y , or c r i m i n a l or c iv i l a c t i o n 

a g a i n s t t h e P e t i t i o n e r on a c c o u n t of h i s t e s t i m o n y b e f o r e t h e P a r l i a m e n t a r y 

S e s s i o n a l Commi t t ee as b e i n g c o n t r a r y to a r t i c l e 97 of t h e C o n s t i t u t i o n . 

A s s u m i n g t h a t wha t a r e c o n t a i n e d in t h e P e t i t i o n a n d t h e s u p p o r t i n g 

a f f idav i t a r e t r u e , r e a d i n g a r t i c l e s 50(1) a n d 137(3) t o g e t h e r , is c l e a r to me, t h a t 

t h e Pe t i t i on d i s c l o s e s c a u s e s of a c t i o n . W h e t h e r t h e l e t t e r of t h e Min i s t e r a c t u a l l y 

i n f r i n g e s t h e s t a t e d p r o v i s i o n s of t h e C o n s t i t u t i o n or no t i s a m a t t e r to be 

d e t e r m i n e d at t h e c lo se of t h e h e a r i n g of t h e P e t i t i o n . 

S imi la r ly , w h e t h e r t h e N e w s p a p e r r e p o r t s a n d t h e Radio m e s s a g e c o n t a i n e d 

t h r e a t is a l so a m a t t e r to be d e t e r m i n e d b y t h e t r i a l . For t h e s e r e a s o n s , I would 

f ind and hold t h a t t h e P e t i t i o n d i s c l o s e s c a u s e s of a c t i o n . 

Before I t a c k l e t h e mer i t s of t h e P e t i t i o n i t se l f , t h e r e i s o n e more i s s u e 

which I mus t d e a l wi th . I n t h e c o u r s e of t h e h e a r i n g , l e a d i n g C o u n s e l for t h e 

P e t i t i o n e r h a d a t t e m p t e d to t e n d e r in e v i d e n c e a p h o t o c o p y of a Radio m e s s a g e 

which was a n n e x e d to t h e P e t i t i o n as a n n e x t u r e A4. T h a t a t t e m p t was r e s i s t e d b y 

t h e Sol ic i tor G e n e r a l on t h e g r o u n d s t h a t (1) i t was a p h o t o c o p y , (2) i t s s o u r c e was 

n o t d i s c l o s e d , (3) i t was not s i g n e d a n d (4) it was c r o s s e d . I t was c r o s s e d 

v e r t i c a l l y t h r o u g h all t h e p a g e s wi th a t h i c k b lack i n k . After h e a r i n g a r g u m e n t s 

from b o t h C o u n s e l s , C o u r t r u l e d b y 4 to 1 t h a t t h e d o c u m e n t was i n a d m i s s i b l e a n d 

r e s e r v e d i t s r e a s o n s to be i n c o r p o r a t e d in t h e j u d g m e n t . I was o n e of t h e f o u r 

J u d g e s who r u l e d a g a i n s t i t s a d m i s s i b i l i t y . As for t h e r e a s o n s for t h a t , I a s s o c i a t e 

myself with t h e r e a s o n s g i v e n by My L o r d J u s t i c e M a n y i n d o DCJ which I h a d t h e 

c h a n c e to r e a d in d r a f t . 

As if n o t t o feel b e i n g u n d o n e , Mr. L u l e l a t e r in c r o s s - e x a m i n a t i o n h a n d e d 

to Hon. Amama Mbabaz i t h e same r e c o r d e d Radio m e s s a g e b u t t h i s t ime in o r i g i n a l 

h a n d w r i t t e n fo rm. Hon. Mbabaz i r e c o g n i s e d it a s a Rad io m e s s a g e which was s e n t 

by H.E. The P r e s i d e n t to t h e Min i s t e r of S t a t e for D e f e n c e (G) a n d c o p i e d to all 

m e m b e r s of t h e High Command i n c l u d i n g t h e P e t i t i o n e r . He t h o u g h t t h e d o c u m e n t 

was r e s t r i c t e d . C o n s e q u e n t l y a s e c o n d a t t e m p t to t e n d e r it in e v i d e n c e was a g a i n 

r e s i s t e d b u t t h i s t ime on g r o u n d of n a t i o n a l s e c u r i t y . C o u r t h o w e v e r o r d e r e d t h a t 

i t b e a d m i t t e d in e v i d e n c e s i n c e it i s r e l e v a n t t o t h e c a s e b u t t h a t i t s h o u l d b e 

a d m i t t e d in c a m e r a . So i t was d o n e a n d t h e d o c u m e n t i s m a r k e d in e v i d e n c e as 

(Exh P2.) 
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I now t u r n to c o n s i d e r t h e m e r i t s of t h e Pe t i t i on i t se l f . Our t a s k in t h i s 

Pe t i t i on is to i n t e r p r e t c e r t a i n p r o v i s i o n s of t h e C o n s t i t u t i o n of U g a n d a 1995 in 

r e l a t i o n to c e r t a i n a c t s a n d m e a s u r e s which t h e P e t i t i o n e r a l l e g e d a r e c o n t r a r y to 

t h e p r o v i s i o n s of t h e C o n s t i t u t i o n . I t is p e r h a p s a p p r o p r i a t e a t t h i s p o i n t , to set 

ou t t h e p r i n c i p l e s t h a t g o v e r n i n t e r p r e t a t i o n of a C o n s t i t u t i o n . 

In A n d r e w L u t a k o m e K a y i i r a a n d Pau l S e m o g e r e r e - Vs - E d w a r d R u g u m a y o  

and two o t h e r s - C o n s t i t u t i o n a l c a s e No.1 of 1979 - Odoki J as h e t h e n was a d o p t e d 

t h e p r i n c i p l e s g o v e r n i n g i n t e r p r e t a t i o n of s t a t u t e . In do ing so, h e followed e a r l i e r 

c a s e s l ike (1) U g a n d a -Vs - K a b a k a ' s G o v e r n m e n t (1965)EA 395; (2) R e p u b l i c - V s - 

E.L. Mann (1969) EA 357. 

It would a p p e a r c l e a r from t h o s e c a s e s t h a t t h e p r i n c i p l e s which g o v e r n 

i n t e r p r e t a t i o n of s t a t u t e a l so a p p l y to i n t e r p r e t a t i o n of C o n s t i t u t i o n s . T h e r u l e 

of s t a t u t o r y i n t e r p r e t a t i o n a r e s e t o u t c l e a r l y in C r a i e s on S t a t u t e 6 th E d i t i o n at 

p a g e 66 as fo l lows : -

"The C a r d i n a l r u l e of C o n s t r u c t i o n of Acts of P a r l i a m e n t i s t h a t t h e y s h o u l d 

be construed a c c o r d i n g to t h e i n t e n t i o n e x p r e s s e d in t h e Acts t h e m s e l v e s . 

The T r i b u n a l t h a t h a s to c o n s t r u e an Act of a l e g i s l a t u r e or i n d e e d any 

o t h e r d o c u m e n t h a s to d e t e r m i n e t h e i n t e n t i o n as e x p r e s s e d by t h e w o r d s 

u s e d . And in o r d e r to u n d e r s t a n d t h o s e w o r d s , it is n a t u r a l to i n q u i r e wha t 

is t h e s u b j e c t m a t t e r wi th r e s p e c t of w h i c h t h e y a r e u s e d a n d t h e o b j e c t in 

view If t h e w o r d s of t h e s t a t u t e a r e t h e m s e l v e s p r e c i s e a n d u n 

a m b i g u o u s , t h e n n o more c a n be n e c e s s a r y t h a n to e x p o u n d t h o s e w o r d s in 

t h e i r o r d i n a r y a n d n a t u r a l s e n s e . T h e w o r d s t h e m s e l v e s a lone do in s u c h 

a c a s e b e s t d e c l a r e t h e i n t e n t i o n of t h e l a w s - g i v e r s . W h e r e t h e l a n g u a g e 

of an Act is c l ea r a n d e x p l i c i t , we mus t g i v e e f fec t to i t w h a t e v e r may b e t h e 

c o n s e q u e n c e s for in t h a t c a s e t h e w o r d s of t h e s t a t u t e s p e a k t h e i n t e n t i o n 

of t h e l e g i s l a t u r e s . " 

T h e a b o v e q u o t a t i o n is c l e a r . T h e r u l e is s imply p u t , t h a t w h e r e t h e w o r d s 

of t h e d o c u m e n t to be c o n s t r u e d a r e c l e a r a n d u n a m b i g u o u s , t h e y mus t b e g i v e n 

t h e i r o r d i n a r y a n d n a t u r a l s e n s e i r r e s p e c t i v e of t h e c o n s e q u e n c e s . An a r g u m e n t 

was a d v a n c e d t h a t a more l i b e r a l i n t e r p r e t a t i o n s h o u l d be a d o p t e d to i n t e r p r e t a 

C o n s t i t u t i o n t h a n an o r d i n a r y s t a t u t e . C o m m e n t i n g on t h a t v i e w , Mwendwa CJ h a d 

t h i s to say in R e p u b l i c Vs E.L. Mann a b o v e , 

"We d o not d e n y t h a t in c e r t a i n c o n t e x t a l i b e r a l i n t e r p r e t a t i o n may be 
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ca l l ed for; b u t in o n e c a r d i n a l r e s p e c t , we a r e s a t i s f i e d t h a t a C o n s t i t u t i o n 

is to be c o n s t r u e d in t h e s a m e way as a n y o t h e r l e g i s l a t i v e e n a c t m e n t , a n d 

t h a t i s w h e r e t h e w o r d s a r e p r e c i s e a n d u n - a m b i g u o u s , t h e y a r e to be 

c o n s t r u e d in t h e i r o r d i n a r y a n d n a t u r a l s e n s e . It is on ly w h e r e t h e r e is 

some i m p r e c i s i o n or a m b i g u i t y in t h e l a n g u a g e t h a t a n y q u e s t i o n a r i s e s 

w h e t h e r a l i b e r a l or r e s t r i c t e d i n t e r p r e t a t i o n s h o u l d be p u t u p o n t h e 

w o r d s . " 

It mus t a l so be a d d e d t h a t in "Maxwell on I n t e r p r e t a t i o n of S t a t u t e 3 rd 

E d i t i o n " p a g e 3498, t h e l e a r n e d a u t h o r s p u t t h e po in t in t h i s way , 

" T h e t e n d e n c y of m o d e r n d e c i s i o n s u p o n t h e whole , is to n a r r o w m a t e r i a l l y 

t h e d i f f e r e n c e b e t w e e n what i s ca l l ed a s t r i c t and a b e n e f i c i a l c o n s t r u c t i o n . 

All s t a t u t e s a r e now c o n s t r u e d with a more s t r i c t r e g a r d to t h e l a n g u a g e 

a n d c r i m i n a l s t a t u t e s with a more r a t i o n a l r e g a r d to t h e aim and i n t e n t i o n 

of t h e l e g i s l a t u r e t h a n f o r m e r l y . It is u n q u e s t i o n a b l y r i g h t t h a t t h e 

d i s t i n c t i o n s h o u l d no t be a l t o g e t h e r e r a s e d from t h e j u d i c i a l mind, for it is 

r e q u i r e d by t h e s p i r i t of o u r own f r e e i n s t i t u t i o n s t h a t t h e i n t e r p r e t a t i o n 

of all s t a t u t e s s h o u l d be f a v o u r a b l e to p e r s o n a l l i b e r t y and it is st i l l 

p r e s e r v e d in a c e r t a i n r e l u c t a n c e to s u p p l y t h e d e f e c t s of l a n g u a g e or to 

e k e o u t t h e mean ing of an o b s c u r e p a s s a g e by s t r a i n e d or d o u b t f u l 

i n f e r e n c e s . T h e ef fec t of t h e s t r i c t c o n s t r u c t i o n might a lmost be summed 

u p in t h e r e m a r k t h a t , w h e r e an e q u i v o c a l word or a m b i g u o u s s e n t e n c e 

l e a v e s a r e a s o n a b l e d o u b t of i t s m e a n i n g which t h e c a n o n s of i n t e r p r e t a t i o n 

fail to so lve , t h e bene f i t of t h e d o u b t s h o u l d b e g i v e n to t h e s u b j e c t , a n d 

a g a i n s t t h e l e g i s l a t u r e w h i c h h a s fa i led to e x p l a i n i t se l f . " 

I t is c l e a r from t h e a b o v e q u o t a t i o n t h a t to d e t e r m i n e t h e i n t e n t i o n of t h e 

l e g i s l a t u r e , t h e w o r d s u s e d s h o u l d b e t h e tool . Where t h e y a r e p r e c i s e a n d u n 

a m b i g u o u s t h e i r o r d i n a r y a n d n a t u r a l m e a n i n g mus t be g i v e n e f fec t to . Where a 

p a s s a g e i s o b s c u r e a n d a m b i g u o u s a n d l e a v e s d o u b t as to i t s m e a n i n g , t h e b e n e f i t 

of t h e d o u b t mus t b e g i v e n to t h e s u b j e c t r a t h e r t h a n to t h e l e g i s l a t u r e w h i c h h a s 

fai led to be c l e a r . I would a d o p t t h e s e p r i n c i p l e s in t h e i n t e r p r e t a t i o n of t h e 

c o n s t i t u t i o n a l p r o v i s i o n s at h a n d . 

T h e fol lowing i s s u e s w e r e a g r e e d o n by C o u n s e l fo r b o t h p a r t i e s for 

d e t e r m i n a t i o n of t h e court:-(1) w h e t h e r on h i s a p p o i n t m e n t to t h e p o s t of P r e s i d e n t i a l S p e c i a l 

A d v i s o r on Mi l i ta ry A f f a i r s t h e P e t i t i o n e r b e c a m e a p u b l i c s e r v a n t b y 



v i r t u e of t h e t e r m s of s e r v i c e spe l t o u t in t h e l e t t e r of h i s 

a p p o i n t m e n t . 

w h e t h e r u p o n h i s a p p o i n t m e n t with e f f ec t from 2 n d F e b r u a r y 1993; 
t h e t e r m s of s e r v i c e spe l t o u t in t h e l e t t e r of a p p o i n t m e n t w e r e t h e 

t e r m s g o v e r n i n g t h e P e t i t i o n e r a n d h i s s e r v i c e r e l a t i o n s h i p wi th t h e 

R e p u b l i c of U g a n d a . 

w h e t h e r u p o n b e i n g o f f e r e d new t e r m s of s e r v i c e , s e t o u t in t h e 

l e t t e r of a p p o i n t m e n t , t h e P e t i t i o n e r c o n t i n u e d to b e g o v e r n e d b y t h e 

t e r m s of h i s old e m p l o y m e n t , too in t h e U g a n d a Armed F o r c e s . 

w h e t h e r h a v i n g s e r v e d in t h e Army a n d a p p o i n t e d to a new p o s i t i o n 

o u t s i d e t h e m i l i t a r y e s t a b l i s h m e n t , t h e P e t i t i o n e r c o n t i n u e d to be a 

member of a r e g u l a r f o r c e as d e f i n e d in t h e Na t iona l R e s i s t a n c e Army 

Statute and t h e R e g u l a t i o n s made t h e r e u n d e r . 

w h e t h e r in h i s n e w s t a t u s , a r i s i n g from h i s new t e r m s of s e r v i c e s e t 

o u t in his l e t t e r of a p p o i n t m e n t , t h e P e t i t i o n e r c o n t i n u e d to b e 

s u b j e c t to m i l i t a r y l a w s , to which m e m b e r s of t h e U g a n d a P e o p l e s 

D e f e n c e F o r c e s a r e s u b j e c t . 

w h e t h e r to b e a m e m b e r of t h e High Command as d e f i n e d o r se t o u t in 

t h e Na t iona l R e s i s t a n c e Army Statute one m u s t of n e c e s s i t y a l s o b e a 

member of a r e g u l a r f o r c e . 

w h e t h e r t h e l e t t e r from t h e Min i s t e r of S t a t e fo r D e f e n c e 

( A n n e x t u r e ' E ' t o t h e P e t i t i o n e r ) w h i c h d e c l a r e d t h e P e t i t i o n e r ' s 

r e s i g n a t i o n a n d d e p a r t u r e from t h e Army a n d t h e High C o m m a n d 

" n u l l a n d v o i d " w a s in e f fec t a d e n i a l of t h e P e t i t i o n e r ' s l i b e r t y a n d 

c a l c u l a t e d to r e q u i r e t h e P e t i t i o n e r to p e r f o r m f o r c e d l a b o u r . 

w h e t h e r t h e P e t i t i o n e r r e s i g n e d from t h e High Command a n d r e f u s e d 

to b e a m e m b e r of a r e g u l a r f o r c e as a c o n s c i e n t i o u s o b j e c t o r in 

a c c o r d a n c e wi th a r t i c l e 25(2) a n d 25(3) of t h e C o n s t i t u t i o n . 

w h e t h e r t h e t e s t i m o n y g i v e n by t h e P e t i t i o n e r b e f o r e t h e 
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P a r l i a m e n t a r y S e s s i o n a l Commit tee on D e f e n c e a n d I n t e r n a l Af fa i r s 

was made o n a p r i v i l e g e d o c c a s i o n a n d e n t i t l e d t h e P e t i t i o n e r to 

i m m u n i t y from a n y a c t u a l or t h r e a t e n e d p r o s e c u t i o n , h a r a s s m e n t o r 

v i c t i m i z a t i o n g u a r a n t e e d by Ar t i c l e s 97 a n d 173 of t h e C o n s t i t u t i o n 

1995 a n d t h e P r o v i s i o n s of t h e Na t iona l Assemb ly P o w e r s a n d 

P r i v i l e g e s Act C a p 249 Laws of U g a n d a 1964. 

(10) w h e t h e r t h e l e t t e r from t h e Min i s te r of S t a t e for De fence a n d t h e 

r e p o r t e d c o n d u c t of t h e o t h e r a u t h o r i t i e s in t h e g o v e r n m e n t a n d t h e 

a r m y a m o u n t e d to a t h r e a t to t h e P e t i t i o n e r ' s f u n d a m e n t a l r i g h t s a n d 

f r e e d o m s g u a r a n t e e d a n d p r o t e c t e d u n d e r a r t i c l e s 20, 23, 25(2) , 

25 (3 ) (c ) a n d 97 t h u s j u s t i f y i n g t h e P e t i t i o n . 

(11) W h e t h e r t h e P e t i t i o n e r is e n t i t l e d to t h e d e c l a r a t i o n s a n d r e m e d i e s 

p r a y e d o r a n y o t h e r s . 

From t h e P e t i t i o n , i t s s u p p o r t i n g a f f i d a v i t s , t h e a n s w e r to t h e P e t i t i o n a n d 

t h e a f f idav i t in s u p p o r t t h e r e o f a n d t h e v e r b a l e v i d e n c e g i v e n b e f o r e u s p l u s t h e 

a r g u m e n t s of C o u n s e l on b o t h s i d e s , t h e r e a r e on ly two f u n d a m e n t a l is s u e s in t h i s 

c a s e . The a b o v e i s s u e s a r e all s u b s i d i a r y to t h e s e f u n d a m e n t a l i s s u e s . T h e y a r e , 

(1) w h e t h e r t h e P e t i t i o n e r i s p r o t e c t e d from a n y a c t u a l or t h r e a t e n e d 

p r o s e c u t i o n , w h e t h e r d i s c i p l i n a r y , c r i m i n a l or c iv i l on h i s t e s t i m o n y 

b e f o r e t h e P a r l i a m e n t a r y S e s s i o n a l Commi t t ee on D e f e n c e a n d I n t e r n a l 

A f f a i r s . 

(2) w h e t h e r t h e P e t i t i o n e r was r e m o v e d from t h e Army u p o n h i s 

a p p o i n t m e n t as P r e s i d e n t i a l A d v i s o r e f f e c t i v e from 2nd F e b r u a r y 

1993. 

I s h a l l d e a l with t h e s e two f u n d a m e n t a l i s s u e s i n t h a t o r d e r . 

PROCEEDINGS BEFORE PARLIAMENTARY COMMITTEE. 

P a r a g r a p h 1 (b) of t h e P e t i t i o n was c o u c h e d in t h e s e w o r d s , 

" P r o c e e d i n g s in t h e P a r l i a m e n t a r y S e s s i o n a l Commi t t ee on D e f e n c e a n d 

I n t e r n a l Affa i r s a r e p r i v i l e g e d u n d e r Ar t i c le 97 of t h e C o n s t i t u t i o n a n d a s 

s u c h c a n n o t form a b a s i s for a n y d i s c i p l i n a r y a n d o r c r i m i n a l / c i v i l a c t i o n 

a g a i n s t t h e P e t i t i o n e r i n a n y c o u r t of law a n d o r a d m i n i s t r a t i v e b o d y of a n y 
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kind" 

The Petitioner ' s case is that, he is protected by article 97 of the 
Constitution from prosecution actual or threatened or any harassment on his 
testimony before the Parliamentary Committee. He alleged that there was threat 
to take disciplinary action and probably to punish him under the military code of 
conduct on account of his testimony before the Parliamentary Sessional Committee. 
He deponed in his affidavit that he feared that his fundamental rights guaranteed 
under that article 97 of the Constitution was therefore threatened. His fear was 
based on Newspaper reports attributed to some government and army senior 
members. 

The Solicitor General conceded that the Petitioner is protected on his 
testimony before the Parliamentary Committee under article 97 of the Constitution 
but contended that the Newspaper reports attributed to the government and army 
senior members did not constitute any threat to the Petitioner. 

From the above, the issue here has turned on whether there was evidence 
of threat to take disciplinary or other action against the Petitioner on account of 
his testimony before the Parliamentary Committee. 

Article 97 of the Constitution enjoins Parliament to make laws prescribing 
Parliamentary immunities and privi leges. Parliament responded to this o rder . It 
made laws - the National Assembly (Powers and Privileges) Act Cap.249. Section 
14(1) thereof provides for a witness who testifies before Parliament or it committee 
same rights and privi leges as those who testify before a court of law. The 
Petitioner is covered under this provision on account of his evidence before the 
Parliamentary Committee. 

The Respondent denied that the Newspaper Reports attributed to the Army 
Commander and Hon. Amama Mbabazi contained any threat to take disciplinary or 
any other action against the Petitioner on account of his testimony before the 
Parliamentary Committee. 

"Threat" is an ordinary English word whose dictionary meaning includes 
expression of an intention to hurt, punish or cause pain etc . I have read 
Newspaper Reports attributed to some government and army senior members. In 
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New Vision of 4 th D e c e m b e r 1996 was a R e p o r t with t h e C a p t i o n "Army Chief te l l s 

T i n y e f u z a to q u i t " . T h i s R e p o r t was a t t r i b u t e d to t h e Army C o m m a n d e r w ho was 

r e p o r t e d to h a v e sa id , 

"If T i n y e f u z a w a n t e d to e x p r e s s his own v i ews h e s h o u l d h a v e r e s i g n e d , 

o t h e r w i s e h e h a s to a b i d e by t h e a g r e e d p o s i t i o n t a k e n b y t h e a r m y . M u n t u 

c h a r g e d t h a t T i n y e f u z a ' s u t t e r a n c e s on F r i d a y w e r e a g a i n s t UPDF 

o r g a n i s a t i o n a l s t r u c t u r e " . 

T h e New Vision of 7 th D e c e m b e r , 1996 c a r r i e d a n o t h e r R e p o r t e n t i t l e d 

" T i n y e f u z a to face High C o m m a n d " . Th i s was a t t r i b u t e d to t h e P r e s i d e n t who was 

r e p o r t e d to h a v e s a i d , 

" T i n y e f u z a c o u l d be s u m m o n e d b e f o r e t h e High Command as a s e r v i n g 

mi l i t a ry o f f ice r u n d e r t h e Mi l i ta ry C o d e " . 

The same a r t i c l e r e p o r t e d t h e Army C o m m a n d e r to h a v e s a i d : 

" T i n y e f u z a was u n d i s c i p l i n e d and a d e v i a n t who s h o u l d h a v e r e s i g n e d 

b e f o r e t e s t i f y i n g . The t e s t i m o n y was mean t to c a u s e f r i c t i o n a n d u n d e r m i n e 

t h e c o h e s i o n w i t h i n t h e a r m y which j e o p a r d i s e s n a t i o n a l s e c u r i t y " . 

In t h e S u n d a y Vision of 8 t h D e c e m b e r , 1996 was a R e p o r t w h i c h was 

a t t r i b u t e d to Hon. Amama u n d e r t h e h e a d i n g , " T i n y e f u z a is u p t o s o m e t h i n g " . T h e 

a r t i c l e r e p o r t e d Hon. Amama to h a v e sa id , "I do no t wan t to d i s c u s s t h i s T i n y e f u z a 

i s s u e , b u t I t h i n k h e is t r y i n g to make a h u g e m o u n t a i n from a mole. I t h i n k 

s o m e b o d y is u p to s o m e t h i n g a n d T i n y e f u z a is p l a y i n g a l o n g " . 

T h e New Vision of 18th D e c e m b e r of 1996 c a r r i e d y e t a n o t h e r R e p o r t u n d e r 

t h e t i t l e , 

"No sp l i t in t h e a r m y o v e r T i n y e f u z a " . 

T h i s was a t t r i b u t e d t h e P r e s i d e n t w ho was r e p o r t e d to h a v e sa id , "If h e 

( T i n y e f u z a ) w a n t s to go, we sha l l le t him go a f t e r he h a s s o t t e d o u t h is 

p r o b l e m wi th t h e a r m y . If h e commi t t ed an o f f e n c e in t h e a r m y , h e will h a v e 

to s o r t o u t t h a t o n e f i r s t . " 

Th i s l a s t r e p o r t s u m m e d u p c l e a r l y t h e i n t e n t i o n . If h e c o m m i t t e d a n o f f e n c e 

wi th t h e a r m y h e will h a v e to s o r t o u t t h a t o n e f i r s t . T h e R e p o r t s a t t r i b u t e d to 

t h e Army C o m m a n d e r a n d Hon. M b a b a z i i m p u t e d to t h e P e t i t i o n e r commis s ion of 
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offences against t h e army code of c o n d u c t . For e x a m p l e , i n d i s c i p l i n e , s u b v e r s i o n , 

intrigues are o f f e n c e s under t h e a r m y c o d e of c o n d u c t . I m p u t a t i o n of commission 

of offence is an e x p r e s s i o n of an i n t e n t i o n to p u n i s h . 

The Radio message (Exh P2) c o n f i r m e d the P e t i t i o n e r ' s fear. It sets o u t 

certain offences for which the P e t i t i o n e r would h a v e b e e n d i s c i p l i n e d under t h e 

army code of c o n d u c t and d i r e c t e d t h e High Command m e e t i n g to c o n s i d e r them 

and recommend c a u s e s of action. Mr. K a b a t s i s u b m i t t e d t h a t t h e Radio m e s s a g e 

(Exh P2) was i n c o n c l u s i v e and did not c o n s t i t u t e a t h r e a t . I do not agree. By 

labelling charges a g a i n s t the P e t i t i o n e r a n d d i r e c t i n g t h e High Command m e e t i n g 

to consider them, the Radio m e s s a g e had s u f f i c i e n t l y e x p r e s s e d an i n t e n t i o n to 

punish the P e t i t i o n e r . What c o u l d be a clearer e x p r e s s i o n of intention t h a n 

framing charges against someone. I would hold that t h e r e was a t h r e a t to take 
d i s c i p l i n a r y action against the P e t i t i o n e r on account of the t e s t i m o n y t h e 

Petitioner gave before the P a r l i a m e n t a r y Committee on D e f e n c e and I n t e r n a l 

Affairs then p r o b i n g into the c a u s e s of t h e a rmed con f l i c t b e i n g w a g e d in t h e 

North of Uganda. The Petitioner is e n t i t l e d to the p r o t e c t i o n of this c o u r t a g a i n s t 

that threat. 

This now l e a d s me to the s e c o n d f u n d a m e n t a l q u e s t i o n in this Petition wh ich 

is w h e t h e r the Petitioner was r e m o v e d from the army upon h i s a p p o i n t m e n t as 

P r e s i d e n t i a l A d v i s o r . 

P a r a g r a p h 1(a) of the P e t i t i o n a l l e g e s , 

" (a ) t h a t t h e Min i s t e r of S t a t e for Defence (G) 's l e t t e r of 8 th D e c e m b e r 

1996 r e j e c t i n g t h e P e t i t i o n e r ' s r e s i g n a t i o n a n d r e q u i r i n g t h e 

P e t i t i o n e r to r e s i g n in a c c o r d a n c e wi th R e g . 28(1) of t h e NRA 

( c o n d i t i o n s of s e r v i c e ) ( o f f i c e r s ) R e g u l a t i o n s 1993 is c o n t r a r y to 

a r t i c l e 25(2) a n d 25(3 ) (c ) of t h e C o n s t i t u t i o n of Uganda 1995. 

A r t i c l e 25(2) of t h e C o n s t i t u t i o n of U g a n d a 1995 p r o h i b i t s c o m p e l l i n g a n y 

p e r s o n to p e r f o r m f o r c e d l a b o u r . T h e r e l e v a n t p r o v i s i o n r e a d s t h a t , 

"No p e r s o n s h a l l be r e q u i r e d to p e r f o r m f o r c e d l a b o u r . " 

A r t i c l e 25(3 ) (c ) of the s a m e C o n s t i t u t i o n s e t s o u t o n e of t h e l i m i t a t i o n s of 
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w h a t a m o u n t s to f o r c e d l a b o u r . T h e r e l e v a n t p r o v i s i o n r e a d s t h a t , 

" a n y l a b o u r r e q u i r e d of a member of a d i s c i p l i n e d f o r c e as p a r t of t h a t 

m e m b e r ' s d u t i e s as s u c h o r , in t h e c a s e of a p e r s o n who h a s c o n s c i e n t i o u s 

o b j e c t i o n s to s e r v i c e as a member of a n a v a l , m i l i t a r y or a i r f o r c e , a n y l a b o u r 

which t h a t p e r s o n is r e q u i r e d by law to p e r f o r m in p l a c e of t h a t s e r v i c e . " 

REMOVAL FROM ARMY 

T h e P e t i t i o n e r ' s a r g u m e n t was t h a t h e c o u l d n o t follow t h a t p r o c e d u r e 

p r o v i d e d u n d e r t h e mi l i t a ry law b e c a u s e h e is n o t s u b j e c t to mi l i t a ry l a w s . He h a d 

c e a s e d to be a member of t h e r e g u l a r f o r c e w h e n h e was a p p o i n t e d to t h e P u b l i c 

S e r v i c e as a P r e s i d e n t i a l A d v i s o r and t h a t h e h a d n o t b e e n a member of t h e 

R e g u l a r R e s e r v e or a n y o t h e r c o m p o n e n t of t h e a r m y . T h e P e t i t i o n e r d e p o n e d in 

p a r a g r a p h 6 of h i s a f f i d a v i t of 12th D e c e m b e r 1996 t h a t he was a p p o i n t e d an 

A d v i s o r to H.E. T h e P r e s i d e n t by a l e t t e r d a t e d 24th May 1994. T h e a p p o i n t m e n t 

was on a two y e a r s r e n e w a b l e c o n t r a c t which was b a c k d a t e d to 2nd F e b r u a r y 1993. 

Mr. Lule p o i n t e d o u t t h a t t h e p o w e r of a p p o i n t m e n t c o n f e r r e d on t h e P r e s i d e n t 

u n d e r a n y a r t i c l e of t h e C o n s t i t u t i o n i n c l u d e s t h e p o w e r to r e m o v e , s u s p e n d or to 

r e i n s t a t e by v i r t u e of s ec t i on 24 of t h e I n t e r p r e t a t i o n D e c r e e No.18 of 1976. 

T h e P e t i t i o n e r ' s l e t t e r of a p p o i n t m e n t se t o u t t h e c o n d i t i o n s of t h e 

a p p o i n t m e n t in d e t a i l . T h e c o n d i t i o n s a n d t e r m s of s e r v i c e in t h a t l e t t e r and t h o s e 

p r e s c r i b e d in s e c t i o n 5(1) of t h e Nat iona l R e s i s t a n c e Army S t a t u t e No.3 of 1992 

b o t h r e q u i r e ful l t ime s e r v i c e . Mr. Lule s u b m i t t e d t h a t t h e s e a r e mu tua l l y 

e x c l u s i v e a n d t h a t by mak ing t h e s u b s e q u e n t a p p o i n t m e n t wi th t h e t e r m s a n d 

c o n d i t i o n s of s e r v i c e e x c l u s i v e of t h e e a r l i e r a p p o i n t m e n t , t h e P r e s i d e n t h a d in 

fac t r e m o v e d t h e P e t i t i o n e r from t h e a rmy a n d a p p o i n t e d him to t h e P u b l i c S e r v i c e . 

In s u p p o r t of t h a t v iew, t h e P e t i t i o n e r d e p o n e d in h i s a f f i d a v i t t h a t h i s 

s a l a r y a n d o t h e r e n t i t l e m e n t s w h i c h he u s e d to r e c e i v e as an a r m y of f ice r w e r e 

s t o p p e d . He c i t e d a l e t t e r from t h e S e c r e t a r y for D e f e n c e ( A n n e x t u r e ' F ' ) to t h e 

P e t i t i o n e r ' s s u p p l e m e n t a r y a f f i d a v i t as e v i d e n c e of t h e s t o p p a g e . T h e P e t i t i o n e r ' s 

a f f i d a v i t f u r t h e r s h o w e d t h a t s i n c e h i s a p p o i n t m e n t a s P r e s i d e n t i a l A d v i s o r , t h e 

P e t i t i o n e r h a d b e e n p a i d h i s s a l a r y from t h e P u b l i c S e r v i c e t h r o u g h t h e 

P r e s i d e n t ' s o f f ice a n d t h a t h i s s a id s a l a r y w a s b e i n g d e d u c t e d t o p a y g r a d u a t e d 

t ax . He p r o d u c e d t h r e e s a l a r y p a y s l ip s ( E x h . P 1 ) to s u b s t a n t i a t e t h e p o i n t s t h a t 

h i s s a l a r y was p a i d from P u b l i c S e r v i c e t h r o u g h t h e o f f ice of t h e P r e s i d e n t a n d 
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that his said salary was being deducted to pay graduated tax. Mr. Lule pointed 
out that army officers arc exempted from payment of graduated tax by virtue of 
Reg.33 of the National Resistance Army (conditions of service)(of f icer s) 
Regulations 1993. 

The Respondent 's case was that despite those conditions and terms of the 
Petitioner's subsequent appointment as Presidential Ad visor, the Petitioner is still 
a member of the Regular force. That if anything it is the subsequent appointment 
which is to be void. 

The Respondent's case hinges on two grounds namely:-

(1) That the National Resistance Statute No. 3 of 1992 does not 
provide for that manner of removal of an army officer from 
the army. 

(2) That there is a policy which allowed army off icers to be 
employed outside the army but still retained their membership 
of the army. The letter of appointment, the solicitor General 
submitted, did not remove the Petitioner from the army. 
Removal from the army, the Solicitor General argued, can only 
be in accordance with the law. Hon. Amama-Mbabazi (PW1) told 
court both in his affidavit and in his testimony that the 
Petitioner is still a member of the army. He testified to the 
existence of a policy in the UPDF passed by the High Command 
in 1992 which allows Army Officers to be employed outside the 
army but still retain their membership of the army. He 
produced various documents (Exh. D1-9) to show Army officers 
who under the policy were employed out side the army but still 
retained their membership in the army. 

It was a further contention of the Respondent that the Petitioner is still a member 
of the army because he continued to be paid his emoluments and entitlements as 
an army of f icer . Hon. Amama Mbabazi produced assorted documents (Exh.D-10-21) 
to show that the Petitioner was continued to be given salary, food rations, army 
uniforms, fuel and other benefits from the army as an army officer after his 
appointment as President Advisor. 
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Another reason which the respondent advanced for the view that the Petitioner 
is still a member of the army is that the Petitioner had held out himself as an army 
officer even after his appointment as Presidential advisor. Hon. Amama Mbabazi 
cited instances where the Petitioner held out himself as an army officer. The 
instances were first that the Petitioner, told the Parliamentary Committee that the 
Petitioner is a Major General in the UPDF; the Petitioner presented himself and was 
elected by the army as a member of the Constituent Assembly representing the 
army, and continued to represent the army in that forum until 1995 when the 
constitution was promulgated. 

In response , Mr. Lule challenged the evidence to show that the Petitioner 
continued to receive his entitlements in the army as u n s a t i s f a c t o r y . The 
documents (Exh.D10-21) he said, do not contain the Petitioner's signature 
acknowledging receipt. He submitted that as there was admission of dishonesty 
among the officials in the army institution, it was necessary to produce 
satisfactory evidence before a finding of fact could be made that the Petitioner 
received or authorised receipt of those items. 

On the argument that the Petitioner had held out himself as an army officer, it was 
replied for the Petitioner that the doctrine of estoppel cannot operate to hinder 
operation of law. He cited a Book entitled "Maxwell on Interpretation of Statute 
12th Edition by P. St.J. Langan". Mr. Lule submitted that the law does not regard 
the Petitioner as a member of the array and the Petitioner cannot be estopped from 
saying that he is not a member. 

He finally reiterated that the Petitioner was removed from the army upon his 
appointment as a Presidential Advisor. 

I shall deal with these arguments in that o rder . 

It is conceded by Counsel for both parties that the appointment of the Petitioner 
as a Presidential Advisor was directed by H.E. The President under Article 104 (1) 

of the Constitution of Uganda 1967 as modified by legal Notice No. 1 of 1986. The 
letter of appointment annexture 'C' to the Petition, sets out in detail the terms and 
conditions of service for the post . 



For b r e v i t y I sha l l no t r e p r o d u c e t h e l e t t e r h e r e . I t s u f f i c e s to t h e s t a t e t h a t t h e 

a p p o i n t m e n t g i v e s t h e P e t i t i o n e r a f u l l - t i m e e m p l o y m e n t on a two y e a r s ' r e n e w a b l e 

c o n t r a c t wi th e f fec t from 2nd F e b r u a r y , 1993. T h e c o n d i t i o n s of s e r v i c e 

p r e s c r i b e d in Sec t i on 5 (1) of t h e NRA S t a t u t e No. 3 of 1992 for a member of a 

R e g u l a r f o r c e is t h a t , 

" E v e r y member of a R e g u l a r f o r c e sha l l be on c o n t i n u i n g fu l l - t ime 

mi l i t a ry s e r v i c e and sha l l at all t ime be l i ab l e to b e e m p l o y e d on 

a c t i v e s e r v i c e " . 

The c o n d i t i o n s of s e r v i c e c o n t a i n e d in t h e P e t i t i o n e r ' s l e t t e r of a p p o i n t m e n t a n d 

t h o s e p r e s c r i b e d in t h e a b o v e q u o t e d p r o v i s i o n s a r e c l e a r l y m u t u a l l y e x c l u s i v e . 

Mr. Lule p o i n t e d o u t , a n d t h i s was c o n c e d e d by t h e R e s p o n d e n t t h a t t h e P e t i t i o n e r 

was a p p o i n t e d a n d p r o m o t e d in t h e a r m y u n d e r A r t i c l e 78 (2) (b) of t h e 

C o n s t i t u t i o n of U g a n d a 1967 as modif ied by Lega l Not ice No. 1 of 1986. 

Mr. Lu le h a d s u b m i t t e d t h a t t h e p o w e r to a p p o i n t c o n f e r r e d on t h e 

P r e s i d e n t u n d e r a n y a r t i c l e of t h e C o n s t i t u t i o n i n c l u d e s t h e p o w e r to r e m o v e , 

s u s p e n d or e v e n to r e i n s t a t e by v i r t u e of s e c t i o n 24 of D e c r e e No.18 of 1976. 

I a g r e e , T h e p r o v i s i o n s of s e c t i o n 24 of t h e I n t e r p r e t a t i o n D e c r e e No. 18 of 1976 

r e a d s t h a t , 

"S .24 w h e r e , by a n y Act o r D e c r e e , a p o w e r to make a n y a p p o i n t m e n t 

i s c o n f e r r e d , t h e a u t h o r i t y h a v i n g p o w e r to m a k e t h e a p p o i n t m e n t 

s h a l l a l so h a v e p o w e r ( s u b j e c t to a n y l i m i t a t i o n s o r q u a l i f i c a t i o n s 

w h i c h affect t h e p o w e r of a p p o i n t m e n t ) t o r e m o v e , s u s p e n d , 

r e a p p o i n t o r r e i n s t a t e a n y p e r s o n a p p o i n t e d in t h e e x e r c i s e of t h e 

power." 

The above provision is clear. The power to appoint conferred on any authority by 

law i n c l u d e s t h e p o w e r to r e m o v e , s u s p e n d or r e i n s t a t e . T h e p o w e r to a p p o i n t 

c o n f e r r e d on T h e P r e s i d e n t u n d e r a n y a r t i c l e of t h a t c o n s t i t u t i o n (1967) t h e r e f o r e 

i n c l u d e d t h e p o w e r to r e m o v e , s u s p e n d or to r e a p p o i n t by v i r t u e of s e c t i o n 24 of 

D e c r e e 1 8 / 7 6 . T h e c r u c i a l q u e s t i o n h e r e is w h e t h e r t h e P e t i t i o n e r was r e m o v e d 

from t h e a r m y u p o n h i s a p p o i n t m e n t as a P r e s i d e n t i a l A d v i s o r . Mr. K a b a t s i 

s u b m i t t e d t h a t t h e P e t i t i o n e r was no t r e m o v e d from t h e a r m y u p o n t h a t 



21 

a p p o i n t m e n t b e c a u s e t h e NRA s t a t u t e No. 3 d o e s n o t p r o v i d e for t h a t m a n n e r of 

r e m o v a l . I mus t say t h a t t h e same S t a t u t e d o e s n o t p r o v i d e for a p p o i n t m e n t o r 

s e c o n d m e n t of an a rmy o f f i ce r t o a P u b l i c S e r v i c e o r i n d e e d to a n y p o s t o u t s i d e 

t h e a r m y . Ar t i c l e 210 of t h e C o n s t i t u t i o n of U g a n d a 1995 e n j o i n e d P a r l i a m e n t to 

m a k e laws to p r o v i d e for a m o n g s t o t h e r s , a p p o i n t m e n t , r e c r u i t m e n t , t e r m s a n d 

c o n d i t i o n s of s e r v i c e of t h e UPDF. The r e l e v a n t a r t i c l e s a y s t h a t , 

" P a r l i a m e n t sha l l make l a w s r e g u l a t i n g t h e U g a n d a P e o p l e s ' D e f e n c e 

F o r c e a n d in P a r t i c u l a r p r o v i d i n g for -

(b ) R e c r u i t m e n t , a p p o i n t m e n t , p r o m o t i o n e . t . c 

(c) t e r m s a n d c o n d i t i o n s of s e r v i c e of U g a n d a P e o p l e s ' 

De fence F o r c e . . . " . 

T h e a b o v e a r t i c l e p l a c e s e m p h a s i s on P a r l i a m e n t . I t d e p a r t e d from t h e U g a n d a 

C o n s t i t u t i o n of 1967 w h o s e a r t i c l e 78 (1) w h i c h dea l t wi th t h e p o w e r to a p p o i n t 

a r m y o f f i c e r s , p l a c e d e m p h a s i s on t h e P r e s i d e n t . C l a u s e 4 of t h a t A r t i c l e g a v e 

P a r l i a m e n t d i s c r e t i o n to r e g u l a t e t h e p o w e r c o n f e r r e d o n t h e P r e s i d e n t by A r t i c l e 

78 (1) a b o v e . 

In c o m p l i a n c e wi th a r t i c l e 210 a b o v e P a r l i a m e n t made l a w s , t h e Na t iona l R e s i s t a n c e 

Army s t a t u t e No. 3 of 1993. S e c t i o n 104 (1) t h e r e o f e m p o w e r s t h e Min i s t e r 

r e s p o n s i b l e for d e f e n c e a f t e r c o n s u l t a t i o n wi th t h e NRA c o u n c i l to make b y 

S t a t u t o r y I n s t r u m e n t R e g u l a t i o n s to e n s u r e d i s c i p l i n e a n d good a d m i n i s t r a t i o n of 

t h e a r m y a n d g e n e r a l l y for t h e b e t t e r i m p l e m e n t a t i o n of t h e p r o v i s i o n s of t h i s 

s t a t u t e . 

T h e Na t iona l R e s i s t a n c e Army ( C o n d i t i o n s of S e r v i c e ) (Of f i ce r s ) R e g u l a t i o n s , 1993 

(S1 N o . 6 of 1993 w a s made u n d e r t h e a b o v e p r o v i s i o n s of t h e s t a t u t e . Reg . 27 

t h e r e o f p r o h i b i t e d r e m o v a l of a n a r m y o f f i ce r from t h e a r m y e x c e p t in a c c o r d a n c e 

wi th t h e s t a t u t e a n d R e g u l a t i o n s made u n d e r i t . Reg . 28 (1) p r o v i d e d t h e 

p r o c e d u r e for r e s i g n a t i o n a n d r e t i r e m e n t of an a r m y of f icer from t h e a r m y . 

R e s i g n a t i o n may b e p e r m i t t e d u n d e r t h a t R e g u l a t i o n b y t h e Commiss ion B o a r d . 

Reg . 27 of t h e NRA ( C o n d i t i o n s of S e r v i c e ) (Of f i ce r s ) R e g u l a t i o n s 1993 is a 
4 

s u b s i d i a r y L e g i s l a t i o n . I t c a n n o t o v e r - r i d e t h e p o w e r to r e m o v e g i v e n u n d e r 

S e c t i o n 24 of D e c r e e 18 of 1976. 



22 

S u b - S e c t i o n 2 of S e c t i o n 104 of t h e NRA S t a t u t e No. 3 of 1992 e m p o w e r s t h e 

Min i s t e r to p r o v i d e for t h i n g s l ike t r a n s f e r a n d s e c o n d m e n t of a r m y o f f i c e r s from 

t h e a r m y to off ices o u t s i d e t h e a r m y b u t h e c h o s e no t to do so . T h e r u l e of s t r i c t 

c o n s t r u c t i o n p o i n t e d o u t e a r l i e r in t h i s j u d g m e n t i s t h a t w h e r e w o r d s or s e n t e n c e 

l e a v e s r e a s o n a b l e d o u b t as to i t s m e a n i n g wh ich t h e c a n o n s of i n t e r p r e t a t i o n fail 

t o so lve , t h e bene f i t of t h e d o u b t m u s t b e g i v e n to t h e s u b j e c t a n d a g a i n s t t h e 

L e g i s l a t u r e which h a s fa i l ed to e x p l a i n i t se l f . 

I t would a p p e a r to me c l e a r t h a t S e c t i o n 5(1) of NRA S t a t u t e No.3 of 1992 is 

a m b i g u o u s as to w h e t h e r an a r m y of f ice r c a n b e e m p l o y e d o u t s i d e t h e a r m y a n d 

s t i l l r e t a i n h i s m e m b e r s h i p in t h e a r m y . T h e R e g u l a t i o n s made u n d e r t h a t s t a t u t e 

a l so makes n o p r o v i s i o n for s e c o n d m e n t of a r m y o f f i c e r s to off ices o u t s i d e t h e 

a r m y while r e t a i n i n g t h e i r m e m b e r s h i p in t h e a r m y . T h e NRA s t a t u t e No. 3 of 1992 

a n d t h e R e g u l a t i o n s made u n d e r it a r e in t h a t r e g a r d a m b i g u o u s . On t h e p r i n c i p l e 

of c o n s t r u c t i o n s t a t e d a b o v e , t h e b e n e f i t of t h e d o u b t mus t be g i v e n to t h e 

P e t i t i o n e r . T h a t he was r e m o v e d from t h e a r m y u p o n h i s a p p o i n t m e n t as 

P r e s i d e n t i a l A d v i s o r . 

T h e c o n t e n t i o n t h a t t h e r e i s a po l i cy w h i c h a l lowed a r m y o f f i c e r s to be e m p l o y e d 

o u t s i d e t h e Army b u t s t i l l r e t a i n t h e i r m e m b e r s h i p in t h e a r m y is u n t e n a b l e 

b e c a u s e a n y po l i cy wh ich is no t r e d u c e d i n t o law c a n n o t be e n f o r c e d by c o u r t s . 

In t h i s a g e of C o n s t i t u t i o n a l i s m , w h e n t h e r u l e of law is b e i n g r e s t o r e d , i t is 

n e c e s s a r y t h a t a n y p o l i c y which a f f e c t s t h e r i g h t of c i t i z e n m u s t be r e d u c e d i n t o 

law not o n l y for p r e d i c a b i l i t y of a c t i o n b u t a l s o for c e r t a i n t y of p u r p o s e . T h e 

a l l e g e d po l i cy h a v i n g n o t b e e n r e d u c e d i n t o law is u n e n f o r c e a b l e by C o u r t s . 

T h e a r g u m e n t t h a t t h e P e t i t i o n e r c o n t i n u e d to b e p a i d h i s e m o l u m e n t s a n d o t h e r 

b e n e f i t s a s an a r m y o f f i ce r is no t s u p p o r t e d b y a n y s a t i s f a c t o r y e v i d e n c e . T h e 

d o c u m e n t s Exh.D 10-21 wh ich Hon. Amama M b a b a z i p r o d u c e d in c o u r t to 

s u b s t a n t i a t e t h e a r g u m e n t do n o t b e a r t h e P e t i t i o n e r ' s s i g n a t u r e o r t h a t of h i s 

a g e n t a c k n o w l e d g i n g r e c e i p t of t h o s e i t e m s . When t h e P e t i t i o n e r d e n i e d r e c e i p t 

of t h e i t e m s , t h e R e s p o n d e n t r e l i e d on t h e e x p l a n a t i o n t h a t S e n i o r a n d b u s y Army 

o f f i c e r s of t h e P e t i t i o n e r ' s c a t e g o r y d o n o t l i n e u p t o r e c e i v e t h e i r e n t i t l e m e n t s 

from t h e i r j u n i o r o f f i c e r . T h e y wou ld s e n d t h e i r a i d e s for t h e same . T h a t 

e x p l a n a t i o n i s n o t e n o u g h . B e t t e r e v i d e n c e was r e q u i r e d t o r e b u t t h e d e n i a l . 

C lea r e v i d e n c e to c o n n e c t t h e P e t i t i o n e r wi th r e c e i p t of t h o s e i t e m s was 
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n e c e s s a r y . T h e n e c e s s i t y for s u c h e v i d e n c e b e c a m e g r e a t e r w h e n t h e r e was 

a d m i s s i o n of d i s h o n e s t y in t h e I n s t i t u t i o n of t h e A r m y . E v i d e n c e o r Aff idavi t from 

t h e P e t i t i o n e r ' s a ides or a g e n t s was n e c e s s a r y to show t h a t r e c e i p t of t h o s e i t e m s 

w e r e on t h e P e t i t i o n e r ' s a u t h o r i t y . T h a t was no t a v a i l e d . 

T h e e v i d e n c e a v a i l a b l e i n d i c a t e d t h a t some of t h e i t ems w e r e r e c e i v e d b y t h e 

P e t i t i o n e r in h i s o t h e r c a p a c i t i e s ; e i t h e r a s a member of t h e High Command or as 

a Member of t h e Army C o u n c i l . I t i s c o n c e d e d t h a t m e m b e r s h i p of t h e High 

Command was not d e p e n d e n t on m e m b e r s h i p of t h e a r m y . And t h a t b e i n g a member 

of t h e High command , e n t i t l e s o n e to a u t o m a t i c m e m b e r s h i p of t h e a rmy c o u n c i l . 

Hon. Amama Mbabazi f u r t h e r c o n c e d e d t h a t as a member of t h e Army c o u n c i l , t h e 

P e t i t i o n e r was e n t i t l e d to a r m y e s c o r t s . T h e P e t i t i o n e r c o n c e d e d t h a t v e h i c l e L a n d 

Rove r 110 Reg . UPE 745 was r e t a i n e d b y him for off ic ia l u s e of t h o s e a r m y e s c o r t s . 

He f u r t h e r c o n c e d e d t h a t fue l was a l so o b t a i n e d from t h e a r m y for u s e in t h a t 

v e h i c l e for t h a t p u r p o s e . I t was t h e e v i d e n c e of Hon. Amama Mbabaz i t h a t m e m b e r s 

of t h e High Command a r e a l l o c a t e d v e h i c l e s b y v i r t u e of t h e p o s i t i o n t h e y ho ld 

e x c e p t t h o s e who w e r e m e m b e r s as at 26 th J a n u a r y . 1986. It is c o n c e d e d t h a t t h e 

P e t i t i o n e r was a member of t h e High Command as a t 26 th J a n u a r y , 1986. 

T h e a b o v e e v i d e n c e c a s t s d o u b t a s to w h e t h e r t h e P e t i t i o n e r c o n t i n u e d to b e g i v e n 

h i s e m o l u m e n t s and o t h e r b e n e f i t s as an a r m y o f f i ce r a f t e r h i s a p p o i n t m e n t as 

P r e s i d e n t i a l A d v i s o r . I t is i m p o r t a n t to n o t e t h a t Hon. Amama Mbabaz i h a d s t a t e d 

in h i s e v i d e n c e t ha t p a r t of t h e po l i cy p a s s e d by t h e High Command in 1992, was 

t h a t s a l a r i e s of a rmy o f f i c e r s who w e r e e m p l o y e d o u t s i d e t h e a r m y would b e p a i d 

by t h e i n s t i t u t i o n which e m p l o y e d t h e m . T h e a r m y , h e sa id , would no t p a y s a l a r i e s 

of s u c h o f f i c e r s d u r i n g t h e t e n u r e of t h e i r e m p l o y m e n t o u t s i d e t h e a r m y . 

I n t h a t r e g a r d , Hon. M b a b a z i s t a t e d t h a t s a l a r y p a y m e n t s w e r e m a d e from t h e a r m y 

to t h e P e t i t i o n e r a f t e r t h e P e t i t i o n e r ' s a p p o i n t m e n t as P r e s i d e n t i a l A d v i s o r in 

e r r o r . T h e P e t i t i o n e r of c o u r s e d e n i e d r e c e i p t of t h o s e p a y m e n t s . T h e p o i n t i s , 

p a y m e n t made in e r r o r d o e s n o t p r o v e t h a t t h e p a y e e i s s t i l l a m e m b e r of t h e a r m y . 

To r e i t e r a t e t h a t h e h a d b e e n r e m o v e d from t h e a r m y u p o n h i s a p p o i n t m e n t as 

P r e s i d e n t i a l A d v i s o r , t h e P e t i t i o n e r p r o d u c e d in e v i d e n c e h i s t h r e e s a l a r y p a y 

s l i p s (Exh. P1) to show n o t o n l y t h a t h i s s a l a r y was p a i d by t h e P u b l i c s e r v i c e 

t h r o u g h t h e P r e s i d e n t ' s o f f ice b u t a l s o t h a t a n a m o u n t was b e i n g d e d u c t e d from 

it t o p a y g r a d u a t e d t ax . 



The R e s p o n d e n t did n o t c h a l l e n g e t h e e v i d e n c e t h a t t h e P e t i t i o n e r ' s s a l a r y was 

d e d u c t e d to pay g r a d u a t e d t ax . Reg . 33 of t h e R e g u l a t i o n s 1993, e x e m p t s a r m y 

o f f i ce r s from p a y m e n t of g r a d u a t e d tax in t h e s e w o r d s , 

"An of f icer s h a l l be e x e m p t from p a y m e n t of g r a d u a t e d t ax" 

The d e d u c t i o n of t h e P e t i t i o n e r ' s s a l a r y to p a y g r a d u a t e d tax would be 

i n c o m p a t i b l e with t h e claim t h a t the P e t i t i o n e r i s s t i l l a member of t h e a r m y in view 

of t h a t r u l e . 

The c o n t e n t i o n t h a t t h e P e t i t i o n e r h a d he ld o u t himself as an a r m y off icer a f t e r h i s 

a p p o i n t m e n t as P r e s i d e n t i a l A d v i s o r c a n n o t be s u s t a i n e d in view of t h e well 

e s t a b l i s h e d p r i n c i p l e of t h e law t h a t t he d o c t r i n e of e s t o p p e l c a n n o t o p e r a t e to 

h i n d e r an o p e r a t i o n of law. 

In "Maxwell on I n t e r p r e t a t i o n of S t a t u t e 12th Ed i t ion by P .S t . J. L a n g a n " to 

which we w e r e r e f e r r e d by C o u n s e l for t h e P e t i t i o n e r , t h e l e a r n e d a u t h o r sa id at 

p a g e 333, t h a t , 

" E s t o p p e l c a n n o t o p e r a t e to p r e v e n t o r h i n d e r t h e p e r f o r m a n c e of a 

s t a t u t o r y d u t y o r t h e e x e r c i s e of a s t a t u t o r y d i s c r e t i o n which is i n t e n d e d 

to be p e r f o r m e d o r e x e r c i s e d for t h e b e n e f i t of t h e p u b l i c or a s e c t i o n of t h e 

p u b l i c " . 

The P e t i t i o n e r h a v i n g b e e n r e m o v e d from t h e r e g u l a r f o r c e a n d t h e r e is n o 

s u g g e s t i o n t h a t he was a p p o i n t e d to a r e g u l a r r e s e r v e or to a n y o t h e r c o m p o n e n t 

of t h e a r m y is not r e g a r d e d u n d e r s e c t i o n 14(1) of t h e Na t iona l R e s i s t a n c e Army 

S t a t u t e No.3 of 1992 as a member of t h e A r m y . His v iews as to wha t he is a n d 

w h a t e v e r h e does s h o w i n g t h a t h e is an a r m y off icer a r e i r r e l e v a n t b e c a u s e 

m e m b e r s h i p of t h e UPDF i s a m a t t e r of l aw. T h e d o c t r i n e of E s t o p p e l c a n n o t 

o p e r a t e to s t o p t h e P e t i t i o n e r from a s s e r t i n g wha t t h e law say it i s . 

MINISTER OF STATE FOR DEFENCE (G) 'S LETTER. 

T h e P e t i t i o n e r ' s c a s e was t h a t t h e Min i s t e r of S t a t e for De fence (G) 's l e t t e r 

ref . MSO/G/1 d a t e d 8 t h D e c e m b e r 1996 r e j e c t i n g t h e P e t i t i o n e r ' s r e s i g n a t i o n a n d 

r e q u i r i n g t h e P e t i t i o n e r to r e s i g n in a c c o r d a n c e with R e g . 28(1) of t h e NRA 

( c o n d i t i o n s of s e r v i c e ) ( o f f i c e r s ) R e g u l a t i o n s 1993 is u n c o n s t i t u t i o n a l for b e i n g 

c o n t r a r y to - (a) a r t i c l e 25(2) of t h e C o n s t i t u t i o n of U g a n d a 1995 b e c a u s e t h e 



P e t i t i o n e r h a d c e a s e d to be a m e m b e r of t h e a r m y u p o n h is a p p o i n t m e n t to t h e 

P u b l i c S e r v i c e as a P r e s i d e n t i a l A d v i s o r . 

T h e P e t i t i o n e r h a d i n d e e d b e e n r e m o v e d from t h e a r m y as s h o w n a b o v e u p o n 

h is a p p o i n t m e n t as P r e s i d e n t i a l A d v i s o r . T h e s a l i en t q u e s t i o n to a n s w e r is 

w h e t h e r t h e l e t t e r of t h e Min i s t e r of S t a t e for De fence in r e q u i r i n g t h e P e t i t i o n e r 

to comply wi th Reg , 28 (1) of t h e NRA r e g u l a t i o n s 1993 (SI No.6 of 1.993) 

c o n t r a v e n e s a r t i c l e 25(2) of t h e C o n s t i t u t i o n ? 

T h e c o n t r o v e r s i a l l e t t e r of t h e Min i s t e r r e a d s a s f o l l ows : -

"Major G e n e r a l David T i n y e f u z a , 

P r e s i d e n t ' s Office 

Kampala. 

Re: Your R e s i g n a t i o n from UPDF 

Your s a d d r e s s e d to H.E. The P r e s i d e n t a n d C o m m a n d - i n - C h i e f of 3 r d I n s t a n t a n d 

cop ied to me among o t h e r s r e f e r s . 

Having l o o k e d at t h e l a w s / R e g u l a t i o n s of t h e NRA S t a t u t e a n d i t s s u b s i d i a r y 

l e g i s l a t i o n s r e l e v a n t to t h e i s s u e at h a n d , a n d h a v i n g c o n s u l t e d wi th t h e 

C o m m a n d - i n - C h i e f a n d , f u r t h e r m o r e , h a v i n g e x h a u s t i v e l y , d i s c u s s e d i t i n t h e 

meet ing of t h e High Command , I a d v i s e you t h a t t h e r e s i g n a t i o n of o f f i c e r s is 

g o v e r n e d by t h e Na t iona l R e s i s t a n c e Army ( C o n d i t i o n s of S e r v i c e ) ( o f f i c e r s ) 

R e g u l a t i o n s 1993. T h e s e p r o v i d e in Reg . 28 (1) t h a t for an o f f i ce r to r e s i g n h is 

commiss ion , t h e Commiss ion B o a r d , e s t a b l i s h e d by Reg. 3 (1) of t h e same S t a t u t o r y 

I n s t r u m e n t No.6 of 1993 , would h a v e to g r a n t p e r m i s s i o n for s u c h r e s i g n a t i o n in 

w r i t i n g . 

As you know, o n e of t h e hal l " m a r k s of t h e NRA s t r u g g l e h a s b e e n t h e r e s t o r a t i o n 

of t h e r u l e of l aw, all U g a n d a n s i n d i v i d u a l l y a n d c o l l e c t i v e l y a r e e q u a l b e f o r e a n d 

governed by the law enacted by the authorised organ of state. 

This is therefore to inform you that your purported resignation is null and void 

by v i r t u e of t h e a b o v e q u o t e d p r o v i s i o n s . I h a v e t a k e n t r o u b l e to q u o t e them 

e x t e n s i v e l y fo r y o u r b e n e f i t . I w o u l d a d v i s e t h a t y o u follow t h e r i g h t p r o c e d u r e 

in c a s e you a r e c o n t e m p l a t i n g r e s i g n i n g y o u r Commiss ion . " 
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Signed 
Amama-Mbabazi 
Minister of State for Defence (G) 

c.c. H.E. The President. 
c.c. The Speaker of Parliament 
c.c. The Chairman," 

Parliamentary Committee on Defence and 
Internal Affairs. 

c.c. The Army Commander. 

The words "your purported resignation is null and void by virtue of the 
above quoted provis ions" in the first part of the last paragraph of that letter are 
controlled by the adjective "null and void" . Longman Dictionary of Contemporary 
English (1984) Reprint's definition of "null and void" includes without force or 
effect in law. That sentence means that the Petitioner's resignation was without 
force or effect in law by virtue of the provisions quoted. That amounts to a 
rejection of the Petitioner's resignation. 

The sentence "I would advise that you follow the right procedure in case 
you are contemplating resigning your commission" in the last part of the last 
paragraph in that letter is controlled by the verb "Advise" . 

The word "advise" of course means to recommend a line of action. That 
sentence in the ordinary and natural sense of the words used means that the 
letter recommended that the Petitioner follows the procedure under Reg. 28(1) of 
the NRA (conditions of service)(officers) Regulations 1993. It is important to note 
that the Petitioner had already been removed from the army upon his appointment 
as Presidential Ad visor on 2 /2 /93 . He was no longer a member of the army. He was 
resigning his membership of the High Command. It was conceded that membership 
of that body was not dependent on membership of the army. It was further 
conceded that there was no prescr ibed procedure for resigning from membership 
of the High Command. The Solicitor General admitted that a letter addressed by 
a member to the President and Chairman of the High Command would be a proper 
and ef fect ive signal by the member of his intention to quit. This was exactly what 
the Petitioner had done on 3rd December 1996. He wrote a letter addressed to H.E. 
The President, Commander-in-Chief and Chairman of the High Command. It was not 



s u g g e s t e d t h a t s u c h r e s i g n a t i o n n e e d e d a p r i o r a c c e p t a n c e to t a k e e f f e c t . 

To r e j e c t t h e P e t i t i o n e r ' s r e s i g n a t i o n and " a d v i s e " t h a t he fol lows t h e 

p r o c e d u r e p r e s c r i b e d for m i l i t a ry o f f i ce r s when h e is no t a member of t h e a r m y 

as s t a t e d in s e c t i o n 14(1) of t h e NRA S t a t u t e No.3 of 1992 d o e s n o t make s e n s e . T h e 

word " a d v i s e " in t h a t c o n t e x t in i t s o r d i n a r y a n d n a t u r a l s e n s e would be 

u n r e a s o n a b l e . I t s c o r r e c t a n d p r o p e r c o n s t r u c t i o n in t h a t c o n t e x t wou ld be 

" r e q u i r e d " o r " c o m p e l l e d " . By r e q u i r i n g or c o m p e l l i n g t h e P e t i t i o n e r to r e s i g n as 

a mi l i t a ry o f f i ce r when h e is n o t o n e , would be f o r c i n g him to do t h e w o r k of a 

mi l i t a ry man. T h a t would r u n c o n t r a r y to a r t i c l e 25(2) of t h e C o n s t i t u t i o n of 

U g a n d a 1995 s i n c e it is n o t h i s wish to work as a m i l i t a r y o f f i ce r . That would be 

f o r c e d l a b o u r . 

The P e t i t i o n e r f u r t h e r a l l e g e d t h a t t h e l e t t e r of t h e Min i s t e r is c o n t r a r y to 

a r t i c l e 25(3) (c ) of t h e C o n s t i t u t i o n . T h e P e t i t i o n e r h a d s t a t e d in h i s l e t t e r of 

r e s i g n a t i o n ( A n n e x t u r e 'D ' ) to t h e P e t i t i o n t h a t , 

"I f ind it u n j u s t i f i e d to c o n t i n u e s e r v i n g in an i n s t i t u t i o n w h o s e b o d i e s I 

h a v e n o f a i th in o r w h o s e v i e w s I do no t s u b s c r i b e to . " 

Mr. L u l e s u b m i t t e d t h a t in t h e a b o v e c i r c u m s t a n c e s , t h e P e t i t i o n e r b e c a m e 

a c o n s c i e n t i o u s o b j e c t o r . To f o r c e him to r e s i g n as a member of t h e a r m y w h e n h e 

is no t s u c h a member would go c o u n t e r to a r t i c l e 25 (3 ) ( c ) of t h e C o n s t i t u t i o n . I t 

was t h e R e s p o n d e n t ' s c a s e t h a t t h e P e t i t i o n e r be ing a member of t h e a r m y , c a n n o t 

claim to be a c o n s c i e n t i o u s o b j e c t o r . 

A r t i c l e 25(3) (c ) of t h e C o n s t i t u t i o n was r e p r o d u c e d e a r l i e r in t h i s j u d g m e n t . 

L o n g m a n D i c t i o n a r y of C o n t e m p o r a r y E n g l i s h (1984) R e p r i n t , d e f i n i t i o n of t h e 

w o r d s " c o n s c i e n t i o u s o b j e c t i o n " i s o b j e c t i o n on mora l o r r e l i g i o u s bel ief . T h e same 

D i c t i o n a r y d e f i n e s " c o n s c i e n t i o u s o b j e c t o r " as a p e r s o n who r e f u s e s to s e r v e in 

t h e a r m e d f o r c e s b e c a u s e of m o r a l o r r e l i g i o u s belief . 

In t h i s c a s e , t h e P e t i t i o n e r was f o u n d to h a v e b e e n r e m o v e d from t h e a r m y 

u p o n h i s a p p o i n t m e n t as a P r e s i d e n t i a l A d v i s o r on 2nd F e b r u a r y 1993. He was no t 

a member of t h e a r m y w h e n h e w r o t e h i s l e t t e r of r e s i g n a t i o n . In t h a t l e t t e r h e 

left no d o u b t t h a t t h e P e t i t i o n e r on mora l g r o u n d , n o l o n g e r w a n t s to r e j o i n t h e 

a r m y . To. f o r c e him to r e s i g n a s a mi l i t a ry o f f ice r u n d e r r e g . 28(1) of t h e NRA 

( c o n d i t i o n s of s e r v i c e ) ( o f f i c e r s ) R e g u l a t i o n s 1993 wou ld b e f o r c i n g him d e s p i t e h i s 



moral objection to be a member of the army. That would be unlawful as it would 
run contrary to article 25(3)(c) of the Constitution. 

COMMISSION 

This now brings me to the question of commission. One of the reasons which the 
Petitioner advanced for the view that he was not a member of the army was that 
he was not commissioned. He was not resigning his commission because no such 
commission was issued to him in accordance with Reg. 13(3) of the NRA (conditions 
of service) (of f icers) Regulations 1993. 

It is pertinent to repeat that it was agreed by Counsel for both parties that 
the Petitioner was appointed and promoted effectively by H.E. The President 
under article 78(2)(b) of the Constitution of Uganda 1967 as modified by Legal 
Notice No.1 of 1986. The disputed commission of the Petitioner was effected by the 
General and Administrative Order No.5 (Exh.D22-23) in 1988. Mr. Kabatsi submitted 
that the unorthodox method was adopted because there was a vacuum in the law 
governing the control and administration of the army. He explained that the 
Armed Forces Decree No.1 of 1971 had merged the Commission Board which advised 
the Defence Council with the Defence Council itself. In his views, Statute No.2 of 
1980 complicated the position further when it repealed the Armed Forces Decree 
No.1 of 1971 without providing for the composition of the Defence Council which 
determined the question of Commission until when the NRA Statute No.3 of 1992 and 
the Regulations made under it were made. Relying on section 43 of the 
Interpretation Decree No.18 of 1976, Mr. Kabatsi submitted that the General and 
Administrative Order No.5 (Exh.D22) which set out the format by which the 
Petitioner was commissioned shall not be invalidated because it deviated from the 
Commission Warrant Form prescr ibed by law. 

The relevant "General and Administrative Order" took the following form. 

"General and Administrative Order no.5. 
2. Promotions/Commissions. 

His Excellency Lt. General Yoweri Kaguta Museveni, The President of the 
Republic of Uganda and Commander-in-Chief of the National Resistance 
Army and Airforce is pleased to announce the promotions/Commissions of 
the under mentioned of f icers and Non-Commissioned of f icers of the National 
Resistance Army and Airforce to ranks as indicated against their names with 



effect from 6th February 1988." 

The document appended a list. In the list, the Petitioner RO/31 David 
Tinyefuza was included. The rank indicated against his name was a Brigadier and 
MHC. 

The Commission Warrant as was prescribed under Regulation 17 of the 
Armed Forces (conditions of service) (of f icers) Regulations 1969 which was made 
under the Armed Forces Act Cap 295 was in this form. 

"His Excellency 
The President and Commander-in-Chief of The Republic of 
Uganda 

TO THE TRUSTY AND WELL BEHAVED:  

Greetings 

"I depose special trust and confidence in your loyalty, courage and good 
conduct do by these presents constitute and appoint you to be an officer in the 
Armed Forces of the Republic of U g a n d a . 

You are 

President of t h e Republic of Uganda 
S i g n e d 

(regular serv ice ) . " 

There is no doubt that t h e a b o v e two forms a r e d i f f e r e n t b u t t h e i r 

substance was the s ame - to a p p o i n t or to commission, Mr. K a b a t s i had s u b m i t t e d 

that the unorthodox m e t h o d was a d o p t e d because there was a vacuum in the law 

governing the c o n t r o l and a d m i n i s t r a t i o n of the army then. I do not a g r e e . I do 

not agree also with the e x p l a n a t i o n g i v e n by him. The A r m e d F o r c e s D e c r e e No.1 

of 1971 had mere ly s u s p e n d e d t h e o p e r a t i o n of certain s e c t i o n s of the Armed 

Forces Act Cap 295 a n d t h e R e g u l a t i o n s made u n d e r it only d u r i n g t h e c o n t i n u a n c e 

in force of t h e D e c r e e . Once t h e D e c r e e was r e p e a l e d by S t a t u t e No.2 of 1980, the 
p o s i t i o n of t h e law g o v e r n i n g t h e c o n t r o l a n d a d m i n i s t r a t i o n of t h e a r m y r e v e r t e d 

to the period b e f o r e Armed F o r c e s D e c r e e No.1 1971 was m a d e . T h e Armed F o r c e s 



Act C a p . 295 a n d t h e R e g u l a t i o n s 1969 (SI No.30 of 1969) made u n d e r it w e r e 

r e v i v e d . T h e Armed F o r c e s ( c o n d i t i o n s of s e r v i c e ) ( o f f i c e r s ) R e g u l a t i o n s 1969 (ST 

30 of 1969) p r o v i d e d for p r o c e d u r e to commiss ion a r m y o f f i c e r s a n d p r e s c r i b e d t h e 

Commiss ion W a r r a n t . S e c t i o n 109(2) of t h e NRA S t a t u t e No.3 of 1992 s a v e d t h e s e 

R e g u l a t i o n s . Only t h e Armed F o r c e s Act Cap 295was R e p e a l e d . It is t h e r e f o r e no t 

t r u e t h a t t h e r e was a l o c u n a in t h e law r e g a r d i n g c o m m i s s i o n i n g of a r m y o f f i c e r s 

in 1988. 

I a g r e e h o w e v e r with Mr. K a b a t s i t h a t t h e d e v i a t i o n in t h e form u s e d to 

commiss ion t h e P e t i t i o n e r s h a l l no t i n v a l i d a t e t h e commiss ion by v i r t u e of s e c t i o n 

43 of t h e I n t e r p r e t a t i o n D e c r e e No.18 of 1.976. T h e r e l e v a n t s e c t i o n r e a d s t h a t , 

"43 - w h e r e a n y form is p r e s c r i b e d b y a n y Act o r D e c r e e , an I n s t r u m e n t o r 

Documen t which p u r p o r t s to be s u c h a form s h a l l not be void by r e a s o n of 

a n y d e v i a t i o n t h e r e f r o m which does n o t a f fec t t h e s u b s t a n c e of s u c h 

I n s t r u m e n t or Documen t o r which is no t c a l c u l a t e d to mi s l ead" . 

T h o u g h t h e G e n e r a l a n d A d m i n i s t r a t i v e O r d e r No.5 by which t h e P e t i t i o n e r 

was c o m m i s s i o n e d , d e v i a t e d from t h e p r e s c r i b e d form, t h e s u b s t a n c e was to c o n f e r 

commiss ion . T h e r e is no s u g g e s t i o n t h a t it was c a l c u l a t e d to mis lead . T h e o f f i ce r s 

who w e r e c o m m i s s i o n e d b y t h a t method a r e s t i l l r e c o g n i s e d by t h e i r said r a n k . 

T h e whole wor ld r e c o g n i s e them as s u c h . I would t h e r e f o r e hold t h a t t h e G e n e r a l 

a n d A d m i n i s t r a t i v e O r d e r No.5 (Exh.D22) e f f e c t i v e l y c o n f e r r e d commis s ion on t h e 

P e t i t i o n e r . I t m u s t b e n o t e d t h a t in t h e e v e n t of r e s i g n i n g u n d e r Reg . 28(1) of t h e 

Na t iona l R e s i s t a n c e Army ( c o n d i t i o n s of s e r v i c e ) ( o f f i c e r s ) r e g u l a t i o n s 1993, an 

o f f ice r is no t e x p e c t e d to s u r r e n d e r his commiss ion . T h a t i s no t a r e q u i r e m e n t of 

t h e law. When o n e r e s i g n s h i s p o s t o n e d o e s no t r e t u r n h i s o r h e r I n s t r u m e n t of 

a p p o i n t m e n t as Mr. Lule seems to imply . 

In s u m m a r y , I would f ind as follows:— 

(1) T h a t t h e P e t i t i o n e r is p r o t e c t e d on h i s t e s t i m o n y b e f o r e t h e 

P a r l i a m e n t a r y S e s s i o n a l Commit tee on D e f e n c e a n d I n t e r n a l Af fa i r s . 

(2) T h a t t h e r e was a t h r e a t to t a k e d i s c i p l i n a r y a c t i o n a g a i n s t t h e 

P e t i t i o n e r on a c c o u n t of h is t e s t i m o n y b e f o r e t h e P a r l i a m e n t a r y 

S e s s i o n a l Commi t t ee o n Defence a n d I n t e r n a l A f f a i r s . 



Consequently, I would allow the Petition and grant all the Declarations 
sought in the Petition except for an order in restraint, which I do not find any 
necessity to make. I would also award costs of this Petition to the Petitioner. 

G.M. Okello 
JUDGE 


