THE REPUBLIC OF UGANDA
IN THE TAX APPEALS TRIBUNAL AT KAMPALA
MISC. APPLICATION NO.87/2024
(ARISING FROM TAT NO.135/2024)

NILE BREWERIES LIMITED ......cccuieiiiiiiiiiiiiiieeccecee e, - .«.._ggg;m .APPLICANT
VERSUS

UGANDA REVENUE AUTHORITY - i
RESPONDENT

BEFORE; MR. SIRAJ ALI, MS. CHRISTINE.{ T)
ULING

This ruling is in respect of an applicatig‘%ﬂpugh Bder Rule 30 of the Tax Appeals
Tribunal (Procedure) Rules, 2012, Order 41 ., CiviliRrocedure Rules 71-1 seeking

orders that:

:Respondent, its agent and/or servants

A temporary injunction b‘%- e
from enforcing the addutln’ésses,e sued on 19" March 2024 for Shs.
. &::'.S.w 3 3:\& ""'
of the main application for review of the

R

”' atlon

i sigsif“e-d by the affidavit and a supplementary affidavit of the Legal

DG ‘gs

in support and

ar’e briefly that;

a) The Respondent unlawfully assessed and charged Local Excise Duty on goods that
were exported by the Applicant; and
b) The Respondent further unlawfully assessed Value Added Tax on exported sales at

a rate of 18% instead of the zero rate applicable to export sales.



c) It is crucial that the status quo be maintained by preventing the Respondent, its
agents and/or servants from enforcing the assessment, pending the hearing and
determination of the main application.

d) That the balance of convenience is in its favor because the Applicants is in a
business in which cash flow is of great importance for the running and continuity of
the business.

e) ltisin the interest of justice that the application and all the”{’%ught be granted
in favor of the Applicant. &

Jp ever paid the 30% as ordered

o
o
:

At the hearing of this application, Mr. Bruce Musinguzi, Henry Agaba and Charlotte
Ahabwe appeared for the Applicant while Ms. Gloria Twinomugisha and Charlotte
Katutu appeared for the Respondent. Both parties filed written submissions that were

adopted as their legal arguments.

3. The Applicant’s Submissions



Counsel for the Applicant submitted that the Applicant is not opposed to paying 30% of
the assessed tax as provided under Section 15 of the Tax Appeals Tribunal Act. The
Applicant however submits that given the dire impact which the payment will have on the
Applicant’s cash flow and business it can only pay the sum in question in installments. In
support of its submissions the Applicant relied on S. 98 of the Civil Procedure Act which
provides for inherent powers. The Applicant also relied on the decisions, in MTN Uganda
Ltd V. URA (TAT Application No. 15 of 2018), as quots %%%’éntury Bottling
Company Limited V. URA (Miscellaneous Application i;y 32 of 292? iwhere the
Tribunal held that it had jurisdiction to review the exerci%gf the é?%ret%s by the
Commissioner General on the rejection of the Appﬁ%ﬁ%és r est to pay A of the

tito all sthesApplicant to pay
the 30% instalments in order to achieve the ehdas % stice.
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being’ Vi lue. ~‘fw X:and.Local Excise Duty. The Applicant, aggrieved by the objection
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i :
decisiorﬁ‘?ﬁ% an application for review before the tribunal. The Applicant seeks to pay
the statutory é’@%’;nt of 30% of the tax in dispute installments.

The Respondent filed an affidavit in reply opposing the grant of the application and its
attendant prayers because the Applicant has no locus to appear before the Tribunal and
more so, seek an injunction, as it has failed to pay 30% of the assessed tax. In support
of its submissions the Respondent relied on the decision in Uganda Project
Implementation and Management Centre V URA, Constitutional Appeal No. 02 of

2009 where the court cited with approval the decision in the South African case of

3



Metcash Trading Co. LTD V Commissioner for South African Revenue Services and
Another.

Further the Respondent relied on the decision in E.L.T Kiyimba Kaggwa V Haji Abdu
Nasser Katende, [1985] HCB 43 where the court laid down the following rules for the

grant of temporary injunctions;

(i) The grant of a temporary injunction is an exercise ofjudi%f ion and the

purpose of granting it is to maintain the status quo until ‘é;,

investigated in the main suit is finally disposed.

(i)  The Applicant must show a prima facie case wit

(iii)

The Respoadent submitted that the Applicant cannot introduce a new cause of action by
praying for pg%\”%ggt of 30% of the tax in dispute in instaliments by way of a supplementary
affidavit. The Respondent submitted that the correct procedure was for the Applicant to
amend its pleadings as provided for in Horizon Coaches Ltd V Edward Rubangaranga

& Anor, S.C.C.A No. 18 of 2009.

The Respondent submitted that the permission to pay in installments is in violation of the

law and prays that orders be granted that the Applicant is not entitled to be granted a



temporary injunction. The Respondent submitted further that the Tribunal does not have
jurisdiction to grant the payment of tax in installments. In support of its submissions the
Respondent relied on the decision in Cape Brandy Syndicate vs. Inland Revenue
Commission [1921]1 KB 64.

5. The Applicant’s submissions in rejoinder

In rejoinder, the Applicant submitted that the Tribunal is not a rigi v@éﬁéﬁﬁg‘gﬁstrict procedure

as is the case in the Courts of Judicature.
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The Applicant cited Section 22(1) and (2) of the Tax Appeals*= tibunal fmrowdes

that in any proceeding before the tribunal, the proced\t.Lge of%% trlbunal I W|th|n the

discretion of the tribunal and that matters before the trlbun % hall*t ticted with as
shalt:g

little formality and technicality as possible andit &ﬁ{%%%% it 91 be bound by the rules

of evidence but may inform itself on anyx;

installments. However, th

supplementary affidavit o9

Tribunal to 3éxt%'jﬁ<é>4ud|0|al notice of the fact that the payment of 30% of the tax assessed is
always requireds \l the Respondent only at the point of hearing an application before the

Tribunal and not at the objection stage.
6. Resolution of the Application by the Tribunal

Having read the submissions and perused the affidavits of the parties, the following is

the ruling of the tribunal.



The conditions under which a temporary injunction will be granted were set out in the
High Court decision of Kiyimba Kaggwa vs. Haji Katende Abdu-Nasser Civil Suit
No. 2109 of 1984 as follows:

1. The granting of a temporary injunction is an exercise of judicial discretion and the
purpose of granting it is to preserve matters in status quo until the question to be
investigated in the suit can finally be disposed of.

X i : . SEEE
2 The conditions for the grant of an injunction are first that; the A pplicantmust show a

and its sub s denies that a prima facie case with a likelihood of success has been

made out by the"Applicant. This is based on the argument that without payment of 30%
of the tax in dispute as required by S.15 of the Tax Appeals Tribunal Act, the Applicant

cannot be said to have a prima facie case with a probability of success.

The supplementary affidavit of the Applicant deponed by the said Faith Mirembe shows
that the Applicant wrote to the Respondent requesting to pay 30% of the tax in dispute in
four equal installments of Shs. 1,388,178,955 (One Billion Three Hundred Eighty Eight
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Million One Hundred and Seventy Eight Thousand Nine Hundred and Fifty Five
only). The reason given by the Applicant for seeking to pay the above amount in
installment is because the assessed amounts are substantial and payment of 30% of the
amounts assessed in one go would jeopardize the running of the Applicant's business.
As per the said supplementary affidavit, no response has been received by the Applicant

to this request.
A’ga»ffg“\?
In the High Court decision of Kigongo Edward Nakabalexys Kakeeto Rogers &

Another Misc. Application No. 144 of 2017, the Court state%?as follovgj‘ \q;%

S
“A prima facie case with a probability of success is ne;: more h that the Coy %"fmust be

satisfied that the claim is not frivolous or vexatious. In of ord: %&%ﬁ a serious

question to be tried. In Robert Kavuma vs; Y Votel Inte %atlonal SCCA No. 8 of

sthat the Appllcant Is
but not success.

As to whether the suit establls p
law is to the effect that th“@sﬁrgh tlf%‘pl/cant has\{to sat/sfy court that there is merit in the

28 R &,
case, it does not mean that oR shou @ﬂ cee
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issue, that is, aggissue which r. ises a J,;'a facie case for adjudication. The case of

R

The evidénce b ’f%re us sf}‘bwi%glgx

r

how% owin ,t‘a he substantial amounts involved it can only pay the amount in question
sta

e Applicant is willing to pay 30% of the tax in dispute

in in }:’ne.. he%ppt%c nt cannot in these circumstances be compared to a litigant

who has failed. to comply with S.15 of the Act. Owing to the substantial amounts involved
we are of the ‘ééﬁi{gion that this is a proper case for the Applicant to be permitted to pay

30% of the tax in dispute in installments.

We are satisfied at this stage that a prima facie case with a probability of success has

been made out by the Applicant.

The Applicant has also stated that it will suffer irreparable injury if this application is not
granted. In Giella v. Cassman Brown & Co. (1973) E.A 358, it was held that by
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irreparable injury it does not mean that there must not be physical possibility of repairing
the injury, but it means that the injury or damage must be substantial or a material one

that is; one that cannot be adequately atoned for in damages.

In the instant case, the Applicant has stated that the payment of the 30% of the tax in
dispute in one installment will affect its cash flows thereby affecting its business

operations. It is common knowledge that a business such as the . Ilcant s, relies on

longstanding contractual relationships, with suppliers of raw

and purchasers of finished products like wholesalers and ‘{'j‘
closure to the Applicant’s operations as a result of ié— adequ ;
affect the Applicant‘s business but all the other bust

t&mporary injunctiohs ccodingly granted. The Applicant
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