
THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA AT I{AMPALA

CRIMINAL APPEAL NO. 03 OF 2OO9

[Coram: Oulng-Dollo, CJ; Arach-Amoko; Oplo-Auterl;

T'lb atemut a-Ektrlkublttza; Muhanguzi r,I.JS C.l

BETWEEN

I.I{AKUBI PAUL
2.MURAMUZI DAVID APPELLANTS

UGANDA RESPONDENT

[Appeal aising from the decision of the Court of Appeal uide Crtminal Appeal No. 126 of
2OO8 before Hon. Justices: Mukasa-Kikorryogo,DCJ; Mpagi-Bahigiene and Ttuinomujuni,
JJA dated 29h December 2009.

TTte 2"d appellant through his latuye.r-Mr. Henry Kunga of M/ S Henry
Kunya & Co. Aduocates withdreu) his appeal according to Rule 66 of
the Supreme Court Rules. No objection was raised by the respondent
and Court ollowed the uithdrawal.

The respondent was represented bg Mr. Andrew Odiit, Director of
Public Proseqttions, in the Office of the Director of Public Prosecutions.
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Representatlon:
The 7"t appellant represented himself arucl attended Court uia uideo
link from Bushengi pison.



5 JUDGMENT OF THE COURT

This is an appeal against conviction only. The background to the
appeal as accepted in the lower courts is that on 13th August 2004
at about 8.00 pm, at Kangwe village in Bushenyi District, Ntegrerize
Jolly hereinafter referred to as the deceased was preparing dinner
in her kitchen, in the company of her grandchildren, Nimusiima
Richard (PW3) and Ahimbisibwe Wilbert (PW7) when she stepped
out briefly to get some water from the main house. Before reaching
the main house, she was attacked by two men. Her screams for
help attracted her two grandchildren from the kitchen who rushed
out to find out what was happening.

The two grandchildren saw both Kakubi and Muramuzi (the
appellants) attacking the deceased. However, due to fright, they hid
in the room adjoining the kitchen from where they saw what
transpired on the fateful night. They saw the l"t appellant who was
armed with a panga grabbing the deceased and cutting her. As they
ran out to call neighbours, they could hear the deceased crying
"Kakubi Aou are killing me."

They soon returned with the neighbours only to find their
grandmother lying dead in a pool of blood. The body had cuts on
the arm and back of the neck. The grandchildren told the
neighbours that it was the appellants who cut their grandmother.
The prosecution also adduced evidence to the effect that the
appellants had all along been threatening to kill the deceased for
being a witch.

The appellants were subsequently arrested and indicted for
murder contrary to Sections 188 and 189 of the Penal Code Act. In
defence, the appellants raised an alibi that on the day of the
incident, they were keeping vigil at a relative's home which was
some kilometers away from the scene of crime.

The learned trial judge (Gidudu, J) rejected the alibi and believed
the identification evidence given by the two grandchildren. He
convicted and sentenced the appellants to death.
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5 Subsequently, the appellants appealed to the Court of Appeal on
grounds that:

(i) The learned trial Judge convicted them on unsatisfactory
identification evidence.

(ii) The learned trial Judge erred in applying the law regarding
circumstantial evidence

(iii) The learned trial Judge erred in disregarding the appellants'
alibi.

(iv) The learned trial Judge failed to evaluate all the materia-l
evidence which was adduced which resulted into a
miscarriage of justice.

Regarding wrong identification, the Court of Appeal held that the
circumstances under which PW3 and PW7 (the two grand
children) identified the two appellants were sufficiently
favourable. One of those circumstances was that the appellants
were previously known to both PW3 and PW7 as neighbours.

In respect of the alibi, the Court of Appeal found that the
prosecution evidence placed the appellants at the scene of crime.
The Court of Appeal therefore dismissed the appeal.

The Court did not mention anything regarding the sentence. As a
result, the appellants instituted Criminal Appeal No.03 of 2OO9
in the Supreme Court wherein the Court was notified of the
anomaly. The Supreme Court ordered the f,rle to be remitted to
the Court of Appeal for consideration of the issue.

Upon re-hearing of the matter, the Court of Appeal was of the
view that the death penalty should only be imposed in
circumstances which establish extreme culpability and where a
court determines that individual reform and rehabilitation
consequent to a custodial sentence would be impossible.

Thus, the Court of Appeal held that the case does not fall among
the rarest of the rare or the worst of cases and that there was
opportunity for the appellants to reform. Consequently, the Court
reduced the appellants'death sentences to 25 years
imprisonment.
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5 Dissatisfied with the Court of Appeal decisions, the 1"t appellant
appealed to this Court against the conviction on the following
grounds:

1. The learned Justices ofthe Appeal Court erred in law and
fact in upholding the appellant's conviction which was
based on unsatisfactory identification evidence of PWS
and PW7 aud caused a miscarriage of justice.

2. The learned Justices of Appeal erred in law and fact in
upholdlng the appellant's convlctlon relylng on the
unsatisfactory circumstantial evidence of PW2, PW4, PWs
and PW6 which caused a miscarriage ofJustice.

3. Tbe learned Justlces of Appeal erred in law and fact in
reJecting the appellants' defence of alibi whlch was uot
rebutted by the prosecution and erroneously upheld his
convlctlon causlng a miscarriage of Justlce.

The 1"t appellant prayed that this Court allows the appeal, quashes
the conviction and sets him free.

Ground 1

Appellant's submisslons
The appellant submitted that both the Court of Appeal and the High
Court misapplied the guidelines stipulated in the case of Bogere
Moses and Kamaba Robert vs. Uganda [19981 (S.C) Crtminal
Appeal No.O1 of L997 and wrongly concluded that the conditions
were favourable for correct identification of the killers of the
deceased whereas not. The appellant highlighted the evidence of
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4. The learned Justlces of Appeal erred iu law and fact in
failing to critically re-appraise the whole evldence on the
court record and upheld the appellant's conviction which
was based on unfalr hearing (or triall which caused a
miscarriage of Justlce.



PW3 and PW7 to support his argument that conditions prevailing at
the time did not favour correct identification. The appellant
submitted that PW3 was of tender age, frightened and not
courageous to witness the horrifying events. That he only took two
minutes to observe the events which happened at 8:00 p.m in the
night when it was dark. He further argued that although PW3
testified that there was light emanating from the kitchen fire, it was
not strong enough to give light outside the kitchen where the killing
happened.

Similarly, the appellant argued that PW7's evidence who was a deaf
mute fell short of ascertaining the identity of the deceased's
assailants. That he was too frightened to witness the killing and the
fact that he testified that he was grabbed by one of the assailants,
his attention was focused on setting himself free which
compromised his ability to identify the assailants.

The appellant also argued that much as PW7 testified that he was
cut by the 2"d appellant and showed the scar to court, this evidence
was not substantiated.

10

15

20

)(

In support of the foregoing arguments, the appellant relied on the
case of Mweru Ali and 2 Others vs. Uganda SCCA No.33 of 2OO2.
In that case an eye witness and the victim observed a day light
robbery of money in a brief case for five minutes. The Court held
that there was incorrect identification because the prosecution
evidence was marred with inconsistencies and the fact that the eye
witness was scared by the robber who was holding a gun.

The appellant argued that just like the eyewitness in the Mweru
case (supra) was scared, so were PW3 and PW7. This compromised
their ability to correctly identify the perpetrators.

Furthermore, the appellant argued that since PW3 and PW7 did not
mention the appellants'names to the rescuers also reveals that
there was incorrect identification. For this argument, the appellant
cited the cases of Frank Ndahebe v Uganda SCCA No.O2 of 1993
and Lt. Jonas Ainomugisha vs. Uganda SCCA No. 19 of 2O15 in
which the court quashed the convictions due to the witnesses'
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5 failure to mention the names of the appellants as the perpetrators
of the offences.

Respondent's reply

Counsel for the Respondent on the other hand contended that the
learned Justices of Appeal properly directed themselves on the
principles of identification. He relied on the guiding principles on
evaluation of identilication evidence as set out in the cases of
Abdalla Nabulere v. Uganda (Crimlnal Appeal No. 09 of 1978
(SC)); Moses Bogere v. Uganda (Crlmlnal Appeal No. 1 of 1997
(SC)); Lt. Jonas Ainomugisha v Uganda (Crlminal Appeal No. 19
of 2O15 (SCf);and Roria v Republic lL967l 1 EA 5831.

Counsel also contended that the case of Mweru relied upon by the
appellant to submit that there was incorrect identification was
distinguishable from the facts of the present case. That whereas in
the Mweru case the identification evidence was rejected for
inconsistencies, this was not so in the present case.

Rejoinder

The appellant reiterated his subrnissions by stating that the
circumstances under which PW3 and PW7 identified the attackers
were not sufficiently favourable and not free from error.

The appellant further contended that although the respondent
counsel distinguished the case of Mweru All and.2 Ors vs. Uganda
(supra) from the present case, the principles set out in that case are
applicable.

30 Court'sconsideration
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The appellant disputed his identification as one of the perpetrators
and argued that the circumstances prevailing on the day of the
murder did not favour correct identification. In the locus classicus
case of Abdalla Nabulele & Another vs. Uganda Criminal Appeal
No.9 of L978, the Court inter alia held that:

where the case substantially depends on
identiflcation which the accused disputes, the
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5 Judge should examlne closely the circumstances ln
which the identtfication came to be made
particularly the length of time, the dlstance, the
llght, the liamlllarity of the witness wlth the
accused. AIl these factors go to the quality of the
identlflcatlon evidence.
If the qualitv is sood the danger of a mistaken

for example, when the identification ls made after a
15 lorlg period of observation or in satisfactory

condltions by a person who kaew the accused
before, a court can safelv convict. (Emphasis of
Court)

20 In dealing with the issue of identification, the Court of Appeal held
as follows:

L0

25

30

35

"The cirqtmstqnces under which PW3 and PW7 uere identified both
appellants were suffictentlg fauourable. Both PW3 and PW7 had
prior to the incident known both appellants for about two Aears. The
two appellants utere their neighbours. (Sic)

Though the attack occttrred at around 8.0O p.m. there was moonlight
and the fire in the kitchen bg which PW3 and PW7 were qble to
recognize them. The 2"a appellant also struggled uith and injured
PW7. PW7 exhibited his scar to the court, PW3 finallg heard the
deceased cry out, "Kakubi and Dauid gou haue killed me"

PW3 explained the reason whg he did not immediately tell the people
that it wqs the appellants who had killed the deceased because he
LUas so afraid to mention that it was his rteighbours who had killed
the deceased. We endorse the judge's findings on ground 7 and
dismiss it forthwith."

In endorsing the lower court's finding that the appellant was
correctly identified, the Court of Appeal considered the following

1

identitv is reduced but the poorer the quality
the greater the danger. When the quallty ls good. as



5 factors: light from the moon; the fact that the witnesses were
familiar with the appellants who they identified as neighbours and
the deceased's dying declaration. These factors coupled with other
evidence ruled out any form of mistaken identification.

We therefore find that the identification evidence considered by the
Court of Appeal met the test laid out in the Abdalla Nabulele case
(supra).

We also find that the failure by PW3 to immediately mention the
names of the attackers did not weaken the identification evidence.
The appellant cited the cases of Frank Ndahebe vs. Uganda SCCA
No.O2 of 1993 and Lt. Jonas Ainomugisha vs. Uganda SCCA
No. 19 of 2O15 to the effect that failure by an eye witness to
immediately mention the names of attackers to rescuers leads to
quashing of the conviction. We however find that those cases are
distinguishable from the present matter. We note that in the cases
of Frank Ndahebe and Lt. Jonas Ainomugisha the convictions
were quashed because there was no other independent evidence on
record to corroborate the identihcation evidence of eye witnesses.
However, in the present case, the identification evidence of eye

witnesses PW3 and PW7 was corroborated by the dying declaration.
On that premise, we find that the conviction stands.

From the foregoing, we find no fault with the Court of Appeal's
conclusion that the appellant was correctly identified.

We therefore hold that ground 1 of the appeal fails.

Ground 2

Appellant's submissions

Under this ground, the appellant faulted the Court of Appeal for
relying on unsatisfactory circumstantial evidence to uphold the
conviction. The appellant particularly pointed out that PW5 and
PW2 claimed to have heard death threats by the appellants towards
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5 the deceased but failed to report either to the authorities or to the
deceased herself. Furthermore, that the aspect of death threats did
not appear anywhere in the police statements made by PW2 and
PW5. In light of this, the appellant argued that the evidence of the
said witnesses was fabricated and should not have been relied upon
as circumstantial evidence to uphold the conviction.

Respondent's reply

In reply, counsel submitted that the Court of Appeal properly re-
evaluated the circumstantial evidence on record and came to the
right conclusion. Counsel highlighted the following pieces of
circumstantial evidence which irresistibly pointed to the appellant's
guilt:

(i)PW2 whose evidence was to the effect that the deceased had a
grudge with the appellant's family. That three days prior to the
deceased's death, the appellant and his elder brother Saverino
approached PW2 and proposed that the deceased sells her land and
goes away. When PW2 proposed to have a meeting to resolve the
problem, the appellant reacted by saying that they were going to kill
the deceased because the meeting would'*'aste time.

(ii) The evidence of PW5 which was to the effect that 2 days prior to
the deceased's death, she met DWS (the appellant's father) and
Erias Birondwa (appellant's brother). That DW5 was telling
Birondwa to monitor the movements of the deceased and find a way
of murdering her. When PW5 confronted Birondwa he responded
that, let the woman be killed because she was a witch.

PW4 and PW6's evidence which reveals that on the night of the
murder, the appellants were seen within the vicinity of the village
where the deceased lived.

PW7 who testified that after the arrest of the appellant, his brothers
tortured him and left him for dead in a forest.

Rejolnder

The appellant reiterated his earlier submissions on this ground.
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s Court'sconsideration

10

It is necessar5r that before an inference of guilt is made from
circumstantial evidence, the court has to ascertain that there are no
co-existing circumstances which would weaken or destroy that
inference. The appellant in essence argued that PW2 and PW5's
evidence which was circumstantial in nature was fabricated and
thus weakened the inference of guilt.

Furthermore, the appellant argued that the "fact' that PW2 and
PWS testified of a death threat uttered by the appellant which was
never reported to the authorities cast doubt on their evidence.

The Court of Appeal found that PW2 testified that the appellants
had previously threatened to kill the deceased and although PW2
informed the Local Council, the deceased was killed before any
action could be taken.

15

20

It is clear from the Court of Appeal's finding that PW2 reported the
death threats to the Local Council authorities. Therefore, the
appellant's contention on which he based his argument that the
death threat was fabricated does not stand.

25

Therefore, the circumstantial evidence of the death threat coupled
with the testimonies of PW2 and PW5 supported the conviction.

Ground 3

Appellant's submisslons

30

35

The appellant argued that from 13th July 2OO4 at 1;00 p.m up to
14th July 2OO4 at 9:30 a.m he was at Omukashenyi and not at the
scene of crime. That at the trial, defence witnesses were called to
support this a-libi and their evidence was never challenged by the
prosecution. The appellant argued that he effectively accounted for
his whereabouts on the day of the murder but the prosecution
failed to adduce evidence to show that the appellant was not at
Omukashenyi. That it was not enough for the court to simply rely
on the evidence of PW4, PW6, PW8, PW3 and PW7 to disregard the
alibi.
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5 Respondent's reply

Counsel for the Respondent acknowledged that it was trite law that
by setting up an alibi, an accused does not assume the duty of
proving its truthfulness. He cited the case of Lt. Jonas
Ainomugisha vs. Uganda (supra).

Counsel also relied on the case of Bogere Moses & Anor vs.
Uganda on what amounts to putting an accused person at the
scene of crime. T\rrning to the facts of the case, counsel contended
that the learned Justices of Appeal properly re-evaluated the
evidence on record and found that the appellants were properly put
at the scene of crime.

Lastly, counsel also submitted that the evidence as discussed under
grounds I and 2 put the appellants squarely at the scene of crime.

Rejoinder

In rejoinder, the appellant submitted that the prosecution did not
adduce evidence of people who were at Omukashenyi to show that
the appellant was not in that place. On that premise, the appellant
argued that his alibi was not discredited.

Court's conslderation

The appellant contends that the defence evidence which was
adduced to support the fact that the appellant was at Omukashenyi
for vigil other than the scene of crime was never challenged.

The Court of Appeal held as follows:

"... the appellants testified that on the material night, theg were
attending funeral rites in the home of Muramuzi Dauid (DW2) some
16 kms awaA. In support of their testimonies, Rugwira Siluesta
(DW3) and Katunda Apollo (DW4) said that both appellants were at
the funeral. Theg were surpised. to lrcar from Karyeija George
William (DWs) in the morning that they had been implicated in the
death of a one Jollg Ntenggereize, In support of the appellants DW3,
the Chairman of the uillage wrote a letter that was signed bg other
LC committee members that both appellants had been at the said
funeral rites all night tong.
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s While PW4 and PW6 saut the appellants persons return from
Buhweju late euening, PW3 and PW7 placed them at the scene of
cime. PW8 estimated the distance between the scene of cime and
the place of the funeral to be just about 5 kms It is clear the
distance bettueen the two places lras not prohibitiue. Consideing all

10 the cirqtmstances it is clear that the appellants utere able to commit
the cime and immediatelg retire to the funeral uenue to couer their
deed up. On the other hand, the defences did not indicote at what
time of the night the appellants were qt the funeral. Funerals tend to
be chaotic affairs with mourners milling around, some leauing and

1s others arriuing or sleeping, it cannot be said with certaintg that a
person seen this minute will be around the next minute."

An alibi can be discredited either by:

(i) prosecution evidence which squarely places an accused at

the scene of the crime; or

20 (ii) prosecution evidence which directly negates or counteracts

the accused's testimony that he was in a particular place

other than at the scene of the crime. This cal be proved by

the prosecution presenting witnesses to testify that they

were at the particular place where the accused says he was

zs but he was not present in the said place. The alibi can also

be discredited when witnesses who testify in support of the

accused having been in a place other than the scene

of the crime are rendered untruthful. [See: I(azanra Henry

vs. Uganda (supra)1.

30 It is clear from the above excerpt of the Court of Appeal judgment
that the appellant's alibi was discredited by prosecution evidence
which placed the accused at the scene of crime. Apart from PW3
and PW7 who witnessed and identified the appellant as one of the
assailants, PW4 and PW6 testified that they saw the 1"t and 2nd

3s appellants riding a bicycle towards the scene of crime. It is also on
record that PW8 met the two appellants in a nearby trading center.

12



5 DW4 also testified that he sanv the appellants with a bicycle at the
vigil which was Skms away from the scene of crime.

Therefore, the Court of Appeal was right in rejecting the defence
evidence that the appellants had spent the whole night at the vigil.
The Court of Appeal also made a right conclusion that it was
possible for the appellant to leave the vigil, execute the murder and
Iater on return to the vigil since the distance between the two places
was not far apart.

From the evidence on record, we find that once the prosecution
placed the appellant at the scene of crime, his alibi was destroyed.

10

15 Thus, ground 3 fails.

Ground 4

Appellant's submissions

20

Under this ground, the appellant submitted that the Court of
Appeal failed to re-appraise the defence case against that of the
prosecution and consequently reached a wrong conclusion. The
failure left grave contradictions, inconsistencies, falsehoods,
conjectures and many gaps unresolved which showed that the
Court of Appeal did not carry out its role as a first appellate court.

(a) Fa-lsehood of the distance between the scene of crime and
zs Omukashen

30

The appellant submitted that PW8 told lies that omukashenyi is
about 04 miles from Kangore by short cut and 06 miles by long
route and that by vehicle 30 minutes. The appellant contended that
PW8 did not travel via the shortcut or the long route by either
vehicle or foot in order for him to give the exact distance between
Omukashenyi and Kangore. That in his testimony PW8 indicated
that he travelled directly from Bushenyi Police Station to
Omukashenyi and did not go via Kangore-the scene of crime. Thus,
the appellant argued that the lower courts erred when they relied
on PW2 and PWS's evidence. Furthermore the appellant argued that
the lower court wrongly held that given the short distance between
Omukashenyi and Kangore, it was possible for the appellant to
swiftly move from Omukashenyi where he had gone to attend

3s
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funeral rites to Kangore where the deceased was killed and later
move back to the funeral. In support of this argument, the
appellant relied on the authority of Abdu Ngobi vs. Uganda SCCA
No.1O of 1991.

(b) Falsehood about the death threat
The appellant contended that the evidence of the Prosecution
witnesses regarding the death threats was full of inconsistencies.
That PW2 said that it was the appellant and Saverino T\rmuhairwe
who threatened to kill the deceased. PW3 on the other hand stated
that it was Karyeija who uttered the death threat.
PWS stated that the suspects were the appellants. The appellant
also pointed out the evidence of PWS who stated that he found the
appellant's father and Erias Birondwa hatching a plan to kill the
deceased which in his view amounted to a death threat.

(c) Fabricated dyinq declaration
Under this issue, the appellant contends that PW3 was not a
truthful witness. That whereas at page 8 of the record he stated
that he heard the deceased raising an alarm-'Kakubi you are killing
me", he later on at page 9 stated that he heard the deceased saying
'Kakubi you have killed me'.

(d) Unfair trial
The appellant argues that the trial was unfair because the trial
Judge refused to hear the eviderrce of all the defence witnesses.
That whereas the defence had prepared four witnesses, the trial
Judge heard only 3 witnesses and said that due to lack of resources
and time, the fourth witness would not be heard. That this
amounted to violation of his constitutional right to a fair tria-l which
is provided for in Articles 44 (c), 28 (1), 3 (a) (c) and (g) of the
Constitution.
Furthermore, the appellant argued that the court failed to summon
witnesses like the Local Council 1 Chairman of Kangore, Saverino
Tumuhairwe. The appellant contends that the evidence of the
aforementioned persons would have gone a long way in aiding the
court resolve the case. That the failure to call the said individuals

t4
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5 also showed ill motive on the side of the prosecution. He relied on
the cases of Kamudini Mukama vs. Uganda (SCCA No.36 of 1995f
and Oketcho Richard vs. Uganda (SCCA No.26 of 1995).

Respondent's reply
In reply, counsel submitted that the actual distance as described by
PW2 and PW3 is not of much importance. What was important is
whether the appellant's home was within the deceased's
neighbourhood. That it is evident from DWS's (father of the
appellant) evidence that he stated he was an immediate neighbour
of the deceased. Furthermore, that it is on record DWI (the
appellant) stated the deceased was their neighbour.DW2 also
indicated that he knew the deceased as a neighbour.
Furthermore, counsel argued that this issr-re was correctly re-
evaluated by the Court of Appeal.

In respect of the dying declaration, counsel submitted that the
statements 'Kakubi you are killing me'and 'Kakubi you have killed
me'mean the same thing.

Concerning the appellant's complaint that the trial was unfair,
counsel contended that the argument was misconceived. Counsel
submitted that a look at the record shows that after DW3 was
examined, the appellant's counsel informed court that the defence
case was closed. It is not the trial Court which forced the defence to
close its case.
Regarding the individuals who were not summoned to testify as
witnesses, the respondent counsel submitted that the appellant was
free to call them as his witnesses. Counsel further submitted that it
is trite law that no fixed number of witnesses is prescribed to prove
the Prosecution's case. In support of this argument, counsel relied
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Regarding the issue ofdeath threats, the respondent counsel
argued that the issue was neither raised during the trial nor at the
Court of Appeal. It was raised for the Iirst time on appeal before this

2s Court.
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5 on Section 39 of the Trial On Indictments Act as well as the case of
Bukenya & Ors vs. Uganda lL972l EA 551.

In conclusion, the respondent counsel prayed that this Court
upholds the findings of the Court of Appeal.

Rejoinder
The appellant reiterated his earlier submissions and prayers under
this ground. He however made submissions in respect of the issue
on unfair trial. The appellant contended that the respondent
counsel's submissions that the individuals who were not
summoned were available to be called as defence witnesses was
misleading. The appellant submitted that it was the prosecution
which was supposed to call those individuals because it is their
witnesses who mentioned them in their testimonies. In the
appellant's view this amounted to shifting the burden of proof to the
defence

In conclusion, the appellant prayed that this Court allows the
appeal, quashes the conviction and sets him free.

Court's analysis

The appellant faulted the Court of Appeal for failing to carry out its
duty as a first appellate court which is, to re-evaluate all the
evidence and reach its own findings. Furthermore, the appellant
argued that the Court of Appeal made wrong findings and
conclusions from the evidence on record. The appellant specifically
argued that the court found that the distance between the scene of
crime and the place where he had gone for vigil was short and came
to a wrong conclusion that since the scene of crime was within
reach, he travelled to the scene of crime executed the murder and
later went back to the vigil as a cover up.

The finding above relates to the issue of alibi which we have already
addressed in ground 3 above. It is sufficient here to state that the
court's finding was based on the evidence of PW8 who gave an
estimate of the distance between the scene of crime and the vigil
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5 using different modes of transportation. And there was also the
testimony of a defence witness (DW4) who stated that the distance
between the two places was 5 kms apart. The testimony of these
two witnesses, one for the prosecution and the other for the defence
do not significantly differ. However, the most important fact is that
the prosecution placed the appellant at the scene of crime.

Another aspect the appellant pointed out was that the Court of
Appeal upheld the conviction which was based on a false death
threat. That PW3 testilied that it was Karyeijja who said he would
kill the deceased and PW5 stated that she found the appellant's
father hatching a plan to kill the deceased.

The fact that the said witnesses did not mention the appellant does
not exonerate him. On record is the evidence of PW2 who mentions
that the appellant and Saverino said they would kill the deceased.

In respect of the dying declaration, the appellant contended that it
was inconsistent. We find that there is nothing inconsistent with
the dying declaration. On the one hand the declaration was
recorded as "Kakubi you are killing me" and on the other hand the
phrase used was *Kakubi you have killed me". There is nothing
inconsistent with the two sentences. The only difference was the
tense used. What is common and consistent is that in both
statements, it is the appellant who was mentioned by the deceased
as the person who killed her.

We now turn to address the appellant's contention that he was not
accorded a fair trial because one of his witnesses was not placed on
the record and that the Court failed to summon the LC chairman
and Saverino who were repeatedly mentioned in the testimonies of
various prosecution witnesses.

Section 133 of the Evidence Act provides that no particular
number of witnesses in any case is required for the proof of any
fact. The testimony of a single witness is sufficient to prove a fact.
Therefore, the prosecution and the court cannot be blamed for
failing to call a particular witness. What is important is that the
witnesses who appear in court can prove the case against the
accused. The court then weighs the evidence to establish whether it
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sustains a conviction or not. In the present case, the trial court
found that the witnesses produced by the Prosecution sufficiently
made out a case against the appellant. Upon evaluation of the
evidence, the trial Court and the Court of Appeal convicted the
appellant.

Regarding the issue of failure to place on record the fourth defence
witness, we note that this issue is raised for the first time before
this Court. We are alive to Rule 7O of the Rules of this Court
which prohibits the raising of a new ground or argument without
the leave of Court. However, on the premise that the new issue
touches on a non-derogable constitutional right, we will go ahead
and address it.

In order to address the issue, we will recap the relevant proceedings
at the trial court.

At the opening of the defence case, A1 (Kakubi Paul) stated: " I shall
giue euidence. I shall call witnesses. I shall call four witnesses. Theg
qre in court. "

However, it is only three defence witnesses who are on record.
These are Rugwira Silvesta, Katunda Apollo and Karyeija George
William.

On23 1912008, the appellant's lawyer then-Mr. Katembeko
informed court that the defence had closed its defence.

From the above, it is clear that the Court of Appeal cannot be
faulted for the non-appearance of the fourth defence witness.
Whereas the appellant intimated that four witnesses were to be
called, after the third witness had testified, his lawyer informed
court that the defence had closed its case.

In the circumstances, the appellant cannot argue that his right to a
fair trial was infringed.

We find that all the appellant's arguments under this ground lack
merit.

Therefore, ground 4 fails.
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s Conclusion

Having found that all the four groirn<ls of the appeal fail, this appeal
is hereby dismissed. Consequently, the judgment and orders of the
Court ofAppeal are upheld.

10 Dated at Kampala this ? .....rlay "t....8-.h

m *"d ....2022.
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