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THE REPUBLIC OF UGANDA

IN THE HIGH COURT OT UGANDA AT KAMPALA

(LAND DIVISIOITI

MISCELLANEOUS APPLICATIOIC NO.1I23 OF 2022

(Artslng out o.f Executlon Miscellaneous Applicatlon No.27a of 2022)

(All aristng from Ctull Sult iVo 1A ol2OlS)

(Also arising lrortt Court of Appeal Miscellaneous Applicatlon No. 7O3 of 2O2 7)

NAI(AFEERO

ASIYA: :APPLICANT
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IIAJJI AMISI

LUBAMBO:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::RESPONDEIIT

Before Hon. Justice Alexand.ra Nkonqe Rugadua.

Rulinq.

This is an application brought under thc provisions of Section 98 of the Civil Procedure

Act cap.77, Ord.er 43 rule 4, and Ord.er 22 rule 23 of the Ciull Procedure Rules SI 7I-
I. [t sccks ordcrs that thc cxecution of thc dccrcc in Cluil Suit No. 78 of 2078 be stayed

pending the detcrmination of Ciuil Appllcatlon No.7O3 of 2O27, and that the costs of the

application be providcd for.

Thc grounds of the application are contained in the affidavit in support of the application

deponed by the applicant, Ms. Nakafeero Aslya. Shc stated inter alia that she filed Ciuil Suit
No.78 of 2O75 against thc respondent in the Iligh Court and that judgment therein was

passed against her, in her absence, and without her knowledge.

25 That although she lodged a notice of appeal in the Court of Appeal out ofthe prescribed timc

on 20th Deccmber 2019, on l5tl April 2021, shc also filed Mlscellaneous Appltcatton
No.1O3 of 2O2I in thc Court of Appcal sceking lcavc to appeal out of timc, and has also

written to the Court of Appcal of Uganda rcqucsting a hcaring datc for the same.

30

That while the respondent has sincc commenced the cxccution process, the applicant has

since been sewcd with a copy of the notice to show causc why cxecution should not issue

and that because thc suit land which is the subject of attachment and sale is where the

applicant and her family derivc a living, they shall be prcjudiced if execution issues and that
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the applicant is likely to suffer substantial loss if the execution process is not stayed pending

the determination of Mlscella'^eous Appllco;tlo't No,7O3 ol2027 for leave to appeal out of

time.

In addition, that the application for leave to appeal out of time is not only meritorious, but

also has a high possibility of success, and that the same has been made without unreasonable

delay.

Further, that the applicant is prepared to give due performance of the decree against her and

it is in the interest ofjustice that this application is granted.

Resaond ent's repla.

The respondent opposed the application through his affidavit in reply wherein he refuted the

applicant's claim that the suit property in Banda near Kyambogo in Nakawa Division is her

personal property or that she carns a living thcrefrom.

He averred that the suit property is his personal property and that the same was confirmed

by this court in its judgment delivered on 2"d October, 2019 and that the applicant not only

grabbed the property from the respondent, but also started collecting rent from the tenants

without the respondent's consent.

That although the applicant falscly claimed that the suit property belonged to her late Mother,

a one Robinah Ssogeera who had donated it to her, yet her latc mother could not have donated

the same because she did not own the land, the applicant's elder sister, a one Aisha

Nalukwago who not only shares a mother with applicant, but is also the respondent's

daughter confirmed to this court that the Late Ssogeera never donated any property to the

applicant, who just grabbcd it.

Additionalty, that since 1998, the applicant has been illegally collecting rent from the suit
premises for her own personal use, and that she has gone ahead to use the same to purchase

several plots of land at Bukerere Goma Sub county in Mukono District where she has

constructed several rental structures, from which she collects huge sums of money, while

she collects over Ug. shs. SO,OOO,OOO/= per annum from the suit property at Banda, which

she uses for her personal use thus it is not true that the applicant depends entirely on the

suit property for a living.

Further, that the applicant deficd this court's earlicr directive to pay the respondcnt part of
the money collected from the suit property to enable him earn a living pending the

determination of the suit and that ever since this court passed judgment in the main suit in

2019, ncither the respondent not his advocates have been informed by the appticant about

the fact that she has since filed an application for leave to appeal out of time.
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That whilc the applicant has reasonable chance of succcss in the intcnded appeal, she also

has no valid claim to the suit propcrty and that this application for stay of execution also has

no merit and is only intended to prolong the applicant's illegal control over the respondent's

property for her unjust enrichment therefore the application should be dismissed with costs.

5 Applico,nt'sreioinder

The applicant also filed an affidavit in rejoinder to the respondent's averments in his afhdavit

in reply. She maintained that the suit property where she constructed 13 rental units from

which she collects rent is her personal property having acquired the same from her mother

who gifted it to her in 1998, and that thc trial judge erred in law when he found that the

respondent was the lawful owner thereof.10

She went on to statc that she legally collects rcnt from the rcntals which she constructed

through a loan facility that she eventually cleared sometime in 2O2O thus she has not been

able to earn much from the said rentals and that shc does not have any other land or houses

in Bukerere hence the respondent's averments are mere allegations with no evidence.

15 That the applicant has never deficd the court's directives but has only appealed against the

court's judgment and that unless the respondent is restrained the applicant will suffer loss

since the rentals are her only source of income and she owns no other properties as alleged

by the respondent.

20

The applicant further averred that the application for leave to appeal out of time has never

been given a hearing date despite the fact that it was filed on 166 April, 2021 and several

letters having been written requesting for the same, therefore applicant could not be served

with an application that has no hearing date.

25

Further, that the entire affidavit in reply is riddled with falsehoods which should bc ignored,

and that both applications for leave to appeal oui of timc and stay of execution are not only

mcritorious but also have a high possibility of success.

The applicant was represented by M/s Isablrye & Co. Ad,acodtes while the respondent was

represcntcd by M/s Lutakoome & Co. Advocates. Both counscl filed written submissions in

support of their respective clicnts'cases as directcd by this court.

Section 98 of the Civil Procedure Act cap.77 cmpowcrs this court to take decisions to

mcet the ends ofjustice, and an ordcr for stay of cxccution is such an order. (See: Slngh us

Rund.a Co;ffee Estates Llmlted [7966] EA).
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Court in the case of Lantrence Muslltua Kga.zze Vs. Eu'{;lce Busl^We SCCA NO. 78 ot
1990 (7992) N KALR 55, it was held that, an application for stay of execution pending

appeal is designed to preservc the subject matter in dispute so that the right of the appellant

who is cxcrcising his/her undoubtcd rights of appeal arc safcguarded and the appeal if
successful, is not rendercd nugatory.

For an application for stay of cxecution such as the instant one to succeed, the applicant is

required to demonstratc that he has lodged a noticc of appeal; that substantial loss may

result to the applicant unless stay of execution is grantcd; that the application has been made

without unreasonable delay; that the applicant has given security for due performance of the

decree or ordcr as may ultimately be binding upon him. ( See the case of Hon. Theod.ore

Sseklftubo & others os Attorneg General & others Constltutional Appllca'tlorr No. OO3

of 2074)

I shall therefore proceed to determine whether each of the above listed requirements have

been complied with.

15 Whether there is a pending qppeql.

In the casc of Attorney General of the Republic of Uganda versus The East African Lau)

Societg & Another EACA Application No.7 of 2073, court obscrved that a notice of appcal

is a sufficicnt cxpression of an inlention to file an appcal and that such an action is sufficient

to found the basis for grant of ordcrs of stay in appropriatc cascs.

20 The applicant in thc present matter annexed a copy of the notice of appeal dated l lth
December, 2019 which was lodged in this court on 20dt Deccmber, 2019. lSee Annextre B
of the alfrdautt in support.)

25

While Section 79 of the Clvll Procedure Act stipulatcs that every appeal shall be entered

within 30 days of the dccrcc or ordcr of court, the appcllatc court has the powers where good

cause is shown to admit an appcal though the pcriod of limitation as prescribed has elapsed.

See: Miscelldneous Appllcation No,929 of 2022 Nakltgo Ted.dg as Nakamya Sgluia,
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ln the present case, it is not in dispute that thc notice of appcal filed by the applicant was

filed out of time. The applicant has also demonstrated that she has since filed .llflscetlaneous

Appllcation No.1O3 of 2O2I in the Court of Appcal sceking leave to appeal out of time. A

copy of the application is attached to the affidavit in support of the application, and marked

Annexure 'D'.

It is evident from the above that an appcal/noticc of appeal was filed by the applicant, albeil

out of time and is now a subject of the validation process pending before a higher court where

the possibility of success cannot be ruled out.
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A careful perusal ofthe court system however shows that therc has been no follow up on this

application, from the time it was filed in April, 2021. The applicant did not therefore tell the

whole truth to court when she averred that she has written reminders to that court in pursuit

of that application.

The record does not reflect those efforts. lt is now about two years since the said application

was filed. I am disinclined therefore to grant the prayers sought in this application since they

are clearly intended to both delay and defray the course ofjustice.

Application dismissed, with costs to the respondent.

I so order.
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