
THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

(CIVIL DIVISION)

MISC. APPLICATION NO. 428 OF 2020

(ARSING OUT OF MISC. APP.NO. 427 OF 2020)

(ARISING OUT OF MISCELLANEOUS CAUSE NO. 198 OF 2020)

IN THE MATTER OF THE JUDICATURE ACT (JUDICIAL REVIEW) RULES,
2009

AND

IN THE MATTER OF NATIONAL RESISTENCE MOVEMENT AND THE
NRM ELECTORAL COMMISSION

AND

IN THE MATTER OF AN APPLICATION FOR PREROGATIVE ORDERS OF
CERTIORARI, PROHIBITION, INJUNCTION AND DECLARATION BY WAY

OF JUDICIAL REVIEW

     BANALEKAKI 
MOSES::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
APPLICANT

VERSUS

1. NATIONAL RESISTENCE MOVEMENT

2. THE NRM ELECTORAL COMMISSION     ::::::::::::::::::::::::::::: 

RESPONDENTS

    BEFORE: HON. JUSTICE EMMANUEL BAGUMA

RULING

This is an application seeking for an interim order of an injunction brought

under Rule 3(2) of the Judicature (Judicial Review) Rules 2009, Order 1 r 13,

Order 52 rr 1 & 3 of the Civil Procedure Rules S.I 71-1, Section 98 of the Civil

Procedure Act and Section 33 of the Judicature Act.
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The applicant filed a main application for judicial review wherein he sought

prerogative orders of certiorari, prohibition, injunction and declarations. He

also filed a main application seeking a temporary injunction which is pending

hearing before this honorable court.

The applicant is a member and supporter of the 1st respondent desirous of

contesting  for  the  office  of  National  Chairperson  Youth  League  (special

interest group) and member of Central Executive Committee (CEC). 

The applicant was represented by Mr. Paul Mukiibi and the respondents were

represented by Mr. Sebuufu Usaama.

This application is supported by the affidavit of Banalekaki Moses. The 1st

and 2nd respondents filed an affidavit in reply sworn by the director, Legal

Affairs and secretary to the Electoral Commission of the 1st respondent, Mr.

Oscar Kihika, although the appellant in his affidavit in rejoinder raised the

issue that the said deponent didn’t have authority from the 2nd respondent

authorizing him to swear an affidavit in reply but this was not backed by any

evidence, so I will not dwell on it.

In the interest of time both counsel for the applicant and respondents agreed

to  file  written  submissions  and  indeed  the  court  has  considered  the

submissions of the respective parties.

The applicant contends that the 2nd respondent is organizing elections on 8th

August  2020  for  a  section  of  CEC membership,  to  wit  the  NRM National

Chairman, 1st Vice National Chairperson, 2nd Vice National Chairperson and 6

regional Chairpersons representing the North, East, West, Central, Kampala

and  Karamoja  regions,  and  not  to  nominate  candidates  for  other  CEC

positions especially the representatives of Special Interest Groups, and there

is need to maintain the status quo until the hearing of the main application.

For  court  to  grant  an  application  of  this  nature,  it  must  consider  the

circumstances prevailing and then determine whether to grant an interim
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order or not. In the case of  Yakobo Sekungu & Ors V Crensio Mukasa

(Civil Application No. 05 of 2013) it was held that;

“…the  granting  of  interim  orders  is  meant  to  help  parties  to

preserve the status quo and then have the main issues between

them determined by the full court as per the Rules.”

Status quo is about the actual state of affairs prior to the filing of the main

suit. The subject matter of an interim order is to preserve the existing state

of affairs pending litigation. In exercising this duty, court does not determine

the legal rights of the parties.

In the case of  Hon. Jim Muhwezi V Attorney General (Constitutional

Court Misc. Appn. No. 18 of 2007) it was observed by Twinomujuni JA

that the main considerations for granting this application are the same as

those for granting or rejecting the main application, namely:-

a) That the court has jurisdiction to grant or not to grant the order sought

for.

b) That the suit from which the application arises discloses triable issues

and is not frivolous and/or vexatious.

c) That failure to grant the application would render the disputed matter

nugatory in a manner that cannot be redressed through an award of

damages.

The  applicant  prays  that  court  grants  an  interim  order  of  injunction

restraining  the  respondents  from  holding  the  CEC  elections  until  the

determination of the main application for temporary injunction and costs of

the application.

The  respondents  opposed  the  application  stating  that  it  is  misconceived,

brought in bad faith and an abuse of court process.

In grant of an interim order, the following principles ought to be considered;
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1. That  there  is  a  pending  main  application  that  could  be  rendered

nugatory if the interim order is not granted.

2. That there is an imminent threat to do an act complained of

These  principles  have  been  discussed  in  Hwan sung  industries  Ltd  V

Tajdin Hussein & 2 Ors Civil Application No. 19 of 2008, where the

Supreme Court considered the issue of merit of an application of an interim

order.

The court held that;

“…  for  an  interim  order  of  stay,  it  suffices  to  show  that  a

substantive application is pending and that there is a serious threat

of  execution  before  the  hearing  of  the  pending  substantive

application.”

The respondents stated in paragraph 8 of the affidavit in reply that elections

currently being held are for only directly elected members of CEC which the

applicant has chosen not to contest for. Further, in paragraphs 12 and 13 of

the respondents’ affidavit in reply, the respondents stated that they have not

failed to conduct the elections within time allowed by the party constitution

and  that  elections  for  the  office  bearers  of  the  youth  league  shall  be

conducted at the appropriate time.

Also in  paragraph 15 of their affidavit in reply, the respondents stated that

the  elections  of  members  of  special  interest  groups  including  the  youth

league involve extensive personal contact and can expose the population to

Covid-19 which risk informed the respondents’ decision to hold elections of

the party in a phased out manner.

Analysis of court

I  have  put  into  consideration  the  adapted  written  submissions  by  the

applicant,  supplementary  submissions  and  the  respondents  written

submissions.
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R.  5  (4)  of  the  Political  Parties  and  Organizations  (Conduct  of

meetings and elections) Regulations S.I No. 95 of 2020 is to the effect

that the executive committee of a political party or organization may extend

the term of office of elected members of organs of the political party, where

it is not practical to hold elections for membership of such organs as a result

of restrictions or other measures imposed by the Public Health Actand rules

made thereunder for the control of infectious diseases.

In addition to the above, R. 6 (2) of the regulations, S.I No. 95 of 2020

provides  that  a  resolution  passed  under  these  regulations  shall  be

considered valid as if  it had been passed at a duly convened meeting or

convention under the constitution of its political party or organization.

Article 13 (2) of the NRM Constitution provides for different positions of

the membership of CEC including the chairperson of the youth league and

other members.

In the instant application for interim order, the incoming elections on 18 th

August 2020 are for the positions of; the NRM National Chairman, 1st Vice

National  Chairperson,  2nd Vice  National  Chairperson  and  6  regional

Chairpersons  representing  the  North,  East,  West,  Central,  Kampala  and

Karamoja regions, which the applicant is not contesting for,  therefore one

wonders how the stopping of elections of those positions he is not contesting

for will affect his interest.

Also in paragraph 15 of the respondents’ affidavit in reply, it was stated that

the party had decided to organize elections in a phased out manner whereby

elections  of  chairperson  youth  league  and  other  special  interest  groups

namely, women league, league for people with disabilities, workers league,

elders league among others were postponed to a future date which is in line

with  R.5 (4) of the regulations (S.I No. 95 of 2020),  which gives the

mandate to postpone elections of any organ.
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It should also be noted that  R. 5 (4) above, provides that where it is not

practical  to hold  elections for  membership of  such organs,  as a result  of

restrictions/other measures imposed by the Public Health Act, for the control

of infectious diseases, the party may postpone elections which was done in

this case.

In the case  of Matthew Rukaikare V INCAFEX Ltd, (Civil Application

No. 11 of 2015), court held that;

“The evidence of a serious threat has not been availed to court” 

For that reason the application of an interim order was disallowed with costs

to the respondent.

In this case before me, I  also find that there is no evidence of  imminent

threat because the applicant is not contesting in any position of the incoming

elections and the elections of the chairperson youth league and other special

interest  groups  were  postponed to  a  later  date  which  will  not  affect  the

interest of the applicant.

In  conclusion,  this  application  for  interim  order  has  no  merit  and  the

application is therefore dismissed. Costs of the application shall be in the

cause.

…………………………………………..

Emmanuel Baguma 

Judge

17/08/2020
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