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THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT MUBENDE

MISCELLANEOUS APPLICCATION NO. MBD-059 OF 2019
(Arising Out of Miscellaneous Application No. 033 of 2018, all arising from High Court 

Civil Suit no. 27 of 2017)

1. PAUL KAALA HANNINGTON
2. KABANGI STEVEN                        =========================APPLICANTS
  

VERSUS
ANNET NANGENDO ======================================RESPONDENT

RULING BY: HON. JUSTICE DR.  JOSEPH MURANGIRA

1. Introduction.

1.1. Representation

1.1.1. The applicants are represented by Jeremy Kibuka Musoke from Kibuka Musoke & Tendo 

Advocates, Kampala. 

1.1.2. The respondent is represented by M/s.  Shamim Nalubega from Musoke Suleiman & Co. 

Advocates, Kampala.

2. The application.

2.1. This application is brought by way of Notice of Motion, under Section 98 of the Civil 

Procedure Act Cap 71, Order 43 rules 4 (1),(2),(3) & (5) of the Civil Procedure Rules.

 

2.2. This application is seeking the following orders, that:-

(a) The Execution of the ruling and decree there from dated 31st August 2018 made in 

respect of Miscellaneous Application No. 33 of 2018 arising from Civil Suit No. 27 
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of 2017 Annet Nangendo Vs Sekidende Vicent, Bwana James, Paul Kaala 

Hannington, Kabangi Steven & Commissioner for Lands Registration be stayed 

pending the determination of the intended appeal to be lodged against the ruling.

(b) Costs be provided for.

2.3. This application is based on the following grounds, that:-

1. The applicants are dissatisfied with the decision of Hon. Justice Dr. Joeseph 

Murangira in Miscellaneous Application No. 33 of 2018 arising from Civil Suit No. 

27 of 2017 of the High Court at Mubende which was delivered at High Court of 

Uganda at Mubende on 31st August 2018.

2. The applicants intend to Appeal against the Decision and filed a Notice of Appeal in 

the High Court of Uganda at Mubende on the 4th day of September, 2018.

3. The Applicant’s appeal has high chances of success.

4. The Applicants will suffer substantial loss if this Application is not granted in that its 

Appeal will be rendered nugatory.

5. The Application has been made without undue delay.

6. The Applicants are ready and willing to deposit security for costs as may be directed 

by court.

7. It is in the interest of justice that this Application be granted.
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2.4. This application is supported by the affidavits sworn by the Applicants Paul Kaala 

Hannington and Kabangi Steven on 3rd April, 2019.

3. The Respondent’s Case.

3.1. The respondent filed an affidavit in reply and opposition to the grant of the application.

3.2. It should be noted that the applicants never filed in court any affidavit in rejoinder.

4. Resolution of this Application by Court.

4.1. Both lawyers for the parties filed in court written submissions in support of their client’s 

case. I perused the said submissions, analyzed them alongside with the affidavits 

evidence adduced by both parties.

4.2. This application is seeking for an order of stay of execution of the order arising from 

Miscellaneous application no. 33 of 2018, pending hearing the appeal in the Court of 

Appeal of Uganda.

In her response to the applicant’s application, their affidavit evidence and written 

submissions, she is totally opposed to the grant of this application.

4.3. An appeal to the court of appeal does not operate as a stay of the execution of the orders 

or decrees of the High Court. The order of stay of execution should be granted by reason 

of an appeal having been preferred from the order or decree. However, this court may for 

sufficient reason/cause order of stay of execution of the decree or order appealed from.

It is settled law that no such order for stay of execution shall be made unless the court 

making it is satisfied:

(i) that substantial loss may result to the party applying for stay of execution 

unless the order is made.

(ii) that the application has been made without unreasonable delay.
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(iii) that security has been given by the applicant for the due performance of the 

decree or order as may ultimately be binding upon him or her.

4.4. The applicants adduced evidence through affidavits. The said affidavits by the applicants 

are similar word per word in each paragraph.

In their similar affidavits, paragraph 6 and 8 are on advice from their lawyers. So it is a 

lie on the part of the applicants to swear in paragraph 13 of their respective similar 

affidavits that:-

“13 That what I have stated hereinabove is true to the best of my knowledge”.

4.5. On whether this application was brought to court without an due delay. The order 

complained of was delivered on 31st-8-2018. This application was filed in court on 4th-4-

2019. This is after seven (7) months since the delivery of the ruling on 31-8-2018. In their 

respective affidavits and their written submissions, they have not shown why they 

delayed to file their application within a reasonable time. The applicants’ and their 

lawyers’ conduct in this regard defeat the settled principle in law that litigation should 

come to an end. In the premises, I make a finding that this application was filed in this 

court with due delay. Such applications brought to court after a long time when parties, 

for example in this case the respondent, had believed that the dispute between them had 

been there settled, is prejudicial to the respondent and thus causes injustice to the 

respondent.

4.6. Whether the applicants may suffer substantial loss if a stay is not granted.

Counsel for the applicants submitted that if this application is not granted and the order of 

stay of execution is not granted in the favour of the applicants, the latter shall suffer 

substantial loss. In reply, counsel for the respondent submitted that the applicants if 

denied this application, they will not suffer any loss.

The substantial loss, if any, can be picked from the nature and facts of the case for both 

parties. In the instant case, the respondent vide a consent judgment in HCCS no. 27 of 

2017 recovered her suit land comprised in LRV 2949 Folio 8 Plot 34 Singo Block 540 at 

Kakunya, Dwaniro village in Kiboga District measuring about 77.5 Hectares.
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After the said judgment, a surveyor was contacted to survey the entire land on the 

ground, who produced a report to the effect which necessitated that all the parties, 

Including the applicants in the application, to submit their certificates of titles for 

rectification. In order to handle the process legally, the respondent filed an application for 

consequential orders which was granted; and the applicants in this case which they 

should have complied with.

It is important to note that the consequential orders are not going to take away the 

applicant’s land. The intention of the consequential orders is to settle the issue of 

boundaries with their neighbours, so that what is on the certificate of titles tallies with 

what is on the ground. It is arrived at stopping the continuous wrangles between the 

parties. It is my considered view that it is unjust for the applicants to continue 

encroaching on the neighbour’s land which is not on the applicants’ certificate of title.

To this extent, I hold that the applicants have failed on the balance of probabilities to 

prove to the satisfaction of this court that they are likely to suffer substantial loss.

In sum total, I answer all the grounds of this application and those set out in the 

applicants affidavit in the negative.

5. The role of Advocates in the litigation process.

Before I take leave of this instant matter, allow me to comment on the duties of  

advocates towards their clients.

An advocate is in service to various masters because of his or her unique position in 

society. As advocate does a duty to himself or herself, clients, courts, opposing counsel, 

opposing parties and the wider community or nation.

The advocate is under the law required to advice his/her clients diligently. The Advocates 

(Professional Conduct) Regulations, Statutory Instrument no. 267-2, Regulation 12, 

provides, that:

“ Every advocate shall advice his or her clients in their best interest, and no 

advocate shall knowingly or recklessly encourage a client to enter into, oppose or 
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continue any litigation, matter or other transaction in respect of which a reasonable 

advocate would advice that to do so would not be in the best interest of the client or 

would be an abuse of the court process”.

Thus on whether the lawyers in this instant matter properly advised their clients or not, is 

the question to be answered by the parties. My observation hereinabove is just to remind 

the advocates about their duties as advocates.

6. Conclusion.

In closing and in total consideration of the grounds of this application and the affidavits 

evidence adduced by both parties, the submissions by both counsel for the parties, the law 

cited and my own evaluation and analysis of the entire application, I hold that this 

application has no merit. It is accordingly dismissed with costs to the respondent.

Dated at Mubende this 17th day of May, 2019.

…………………………………….
DR. JOSEPH MURANGIRA
JUDGE


