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THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT MUBENDE

CIVIL SUIT NO. 28 OF 2016

AKAMPULIRA MICHEAL==================================PLAINTIFF

VERSUS

1. HON. INNOCENT KAMUSIME
2. SEBUHINJA JOSEPH                     ==================DEFENDANTS
3. SAFARI GEORGE 

JUDGMENT  BY HON. JUSTICE DR.  JOSEPH MURANGIRA

1. Introduction.

1.1. Representation.

1.1.1. The plaintiff is represented by Ezra Mulindwa from Messers Akampulira & 

Partners Advocates & Legal Consultants, Kampala.

1.1.2. The defendants are jointly represented by Messers Baryabanza & Co. Advocates 

& Kolping Microfinance (U) Ltd Offices Building plot 1-3 Rwentuha Road P.O. 

Box 76, Hoima.

2. The suit.

2.1. This plaintiff brings this action seeking for general damages, Mesne profits 

arising out of trespass to the suit land, permanent injunction and an order of 

eviction against the defendants.

2.2. It is the plaintiff’s case that:-



Page 2 of 10

a) The plaintiff is the registered proprietor of the suit land described as Block 
822 plot 29 Kiboga District.

b) The plaintiff bought the suit land from one Mohammed Kibugo, the previous 
registered owner in 2014. 

c) Upon purchase, the said Kibugo Mohammed convened a meeting with local 
leaders including the 2nd & 3rd defendants and gave them 6 months to harvest 
their crops and vacate the land.

d) It was agreed in the said meeting that the defendants would vacate and 
peacefully handover the land to the plaintiff.

e) Contrary to the verbal agreement, the 1st defendant being the local member of 
Parliament entered upon the suit land on various dates, held several 
meetings in March & April 2016 and instructed the 2nd & 3rd defendants to 
resist and re-enter on the suit land.

f) Consequently, the 1st defendant instructed the 2nd & 3rd defendants to 
forcefully remove the live fence, fencing poles and to cultivate on pAstures 
reserved for plaintiff’s livestock.

g) The plaintiff reported the matter to the police and demanded that they vacate 
the said land but they have stubbornly refused.

2.3. The plaintiff prays for judgment in the following orders:-
a) general damages
b) Mesne Profits as put in Paragraph 6 above at a rate of Ug. Shs. 15.000.000/= 

per month to date.
c) Permanent injunction against the defendants to restrain theem or their agents 

from interfering with the suit land.
d) An order of eviction against the 2nd & 3rd defendants.
e) Interest on the decretal amount at the rate of 25% per annum from the date of 

filing till payment in full.
f) Costs of the suit.
g) Any other relief that court deems fit.

3. The Defendants’ case.
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3.1. The defendants filed a joint written statement of defence. In their   written 
statement of defence, they denied the averments of the plaintiff’s in the plaint 
and went ahead to give averments in their defence as against the plaintiff’s 
pleadings.

3.2. The defendants jointly and severally pray for the dismissal of plaintiff’s case 
with costs.

4.      Resolution of the suit.

4.1. This is an old civil suit of 2016.

The defendants jointly and severally filed in court their written statement of 
defence. The plaintiff followed up his case in court. At every date scheduled 
for hearing this suit, the defendants could be served with a hearing notice. 
The defendants could not appear in court to defend their alleged interests in 
the suit land. There are several affidavits of return of service filed on the court 
record by the plaintiff. it appears to me that the defendants must be stubborn 
or defiant persons to deal with or to the big extent they had no valid evidence 
to offer in defence in this suit. I am, therefore, of the considered opinion that 
the defendants’ written statement of defence contains statements of denials. 
It is accordingly struck off and dismissed pursuant to Order 8 rule 6 of the civil 
Procedure Rules (Supra).

4.2. The plaintiff’s suit had been adjourned on a number of dates. The court 
tolerated the conduct of non appearance of the defendants in court. On 15th-
03-2019, this case came up for hearing as was on the previous dates. The 
defendants and their lawyers never appeared. The matter was given the last 
adjournment to 11/4/2019 at 9:00 a.m.

Still, on 11/4/2019 the defendants did not appear. And upon an application by 
counsel for the plaintiff to proceed exparte, this court allowed the plaintiff to 
proceed with hearing of this suit exparte under order 9 rule 20 of the Civil 
Procedure Rules (Supra).

4.3. The plaintiff’s counsel framed two issues for the determination of this suit.
(a) Whether there was trespass on the suit land by the defendants.
(b) Whether the plaintiff is entitled to the remedies prayed for in the 

plaint.
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4.4. The plaintiff adduced evidence by way of witness statement. Upon oath by 
the plaintiff, Mr Akampulira Michael, his witness statement was allowed on 
court record as his evidence in examination-in-chief as PW1. 

Further, the plaintiff adduced the documentary evidence to wit:

(1) The certificate of title of the suit land, and marked as exhibit P2
(2) The sale agreement and marked as Exh P1.

The plaintiff’s evidence in examination –in-chief as per PW1 (his witness 
statement) is:-

“ 1. ..........................

  2. ..........................

  3. ..........................

  4.That I am the registered proprietor of the suit land described as Block 822, 
plot 29, Kiboga District, A copy of the certificate of title is attached and 
marked “A”.

 5. That I bought the suit land from the Late Muhammed Kibugo, the previous 
registered owner sometime in 2014, a copy of the sale agreement is 
hereto attached and marked annexture “B”.

6. That upon purchase, the late Kibugo Muhammed convened a meeting 
with the local leaders including the 2nd and 3rd defendants’ and gave them 
six (6) months to harvest their crops and vacate the suit land.

7. That it was agreed in the said meeting that the defendants would vacate 
and peacefully hand over the land to me.   

8. That contrary to the verbal agreement, the 1st defendant without the 
consent or permission being the local member of Parliament, entered 
upon the suit land on various dates, held several meetings in March and 
April, 2016 and instructed the 2nd and 3rd defendants to further encroach 
and occupy more of the suit land than they originally occupied in order to 
defeat my claim to the suit land.

9. That subsequently, the 1st defendant instructed the 2nd and 3rd defendants 
to forcefully remove the live fence, fencing poles and to cultivate on 
pastures reserved for my livestock.
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10.That I reported the matter to the police and demanded that they vacate the 
said land but they have stubbornly refused

11.That the defendants are occupying the suit land illegally and will continue 
to do so unless ordered to vacate by this Honourable Court.

12.That I have been deprived of using the suit land for commercial purposes 
from which I have been earning Ug. Shs. 15.000.000/= (fifteen million 
shillings only) per month. I therefore, seek for mesne profits from 1st March 
2016 at a rate of Ug. Shs. 15,000,000/= per month to date.

13. That I have suffered financial loss and inconvenience due to the 
defendants’ acts of trespass and I seek for general damages.

14. ..........................................

15. ..........................................

4.5. The abovestated evidence by the plaintiff was never challenged by the 
defendants by way of cross-examination.

4.6. However, the court cross examined the plaintiff on his evidence.

4.7. Indeed, the plaintiffs suit is for trespass and seeks for the following orders: an 
order of eviction, permanent injunction, mesne profits, general damages and 
costs, against the defendants.

4.8. On the issue of trespass on the suit land by the defendants.

The plaintiff exhibited in evidence the certificate of title of the suit land, Exhp1 
and the sale agreement in respect of the suit land as ExhP2. This piece of 
evidence is not challenged. Under Section 59 of The Registration of Title’s, 
Act Cap 230, a certificate of title is conclusive evidence of ownership of land 
by the person named thereon as the proprietor. See also the case of Kampala 
Bottlers (U) Ltd –Vs- Damanico (U) Ltd, Supreme Court Civil appeal no. 22 of 
1992; whereby it was held that:-

“ A certificate of title is conclusive evidence of ownership of the suit 
property and that no submission of oral evidence can be called to vary 
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the certificate of title unless fraud, land of consideration or illegality is 
proved”.

In the premises, I hold that the plaintiff proved ownership of the suit land.

4.9. The plaintiff in evidence in examination in chief adduced evidence and proved 
the actions of the defendants that constitute trespass on the suit land. It is 
settled law that trespass to land, as tort, occurs when a person makes an 
unauthorized entry upon land thereby interferes or portends to interfere with 
another person’s lawful possession of that land. In the case of Justin E.M.N 
Lutaaya-Vs- Sterling Civil Engineering Company Ltd, Supreme court civil 
appeal no. 11 of 2002, it was  held that:-

“The tort of trespass to land is committed not against the land but 
against the person who is in actual or constructive possession of the 
land. It was further held that trespass to land is a continuous tort when 
an unlawful entry on land is followed by its continuous occupation or 
exploitation.

Again, in the case of Harriet Nagawa & Another-Vs- Esther Nambogga civil 
suit no. 201 of 2014, it was held that proof of such continous occupation is 
sufficient proof of trespass, even if the date it commenced is not proved.

In the result, therefore, I hold and answer the first issue in the affirmative.

4.10. On whether the plaintiff is entitled to the remedies being sought in the 
plaint.

The court having found that the defendants committed the tort of trespass on 
the plaintiff’s suit land, the plaintiff would be entitled to an order of eviction 
and permanent injunction, and costs of the said against the defendants.

4.11. The plaintiff, however, has to prove mesne profits and general damages, to 
the satisfaction of the court. Damages are a sum of money awarded by a 
court as compensation for a tort or breach of contract. See Elizabeth A. 
Martin, Oxford Dictionary of Law, 5th Edition, Oxford University press, 133.

4.12. General damages aim at placing the injured party in as good a position so far 
as money can do it, as if the matter complained of had not occurred. See the 
case of Luciano Desanctis –Vs- Tade Wavamuno & Florth & South Co. (U) 
Ltd (2009) HCB 59. General damages are the direct natural consequence of 



Page 7 of 10

the act complained of. See the case of stroms –Vs- Hutchinson (1905) AC 
515, per Lord Macnaghter.

In his evidence, the plaintiff in item 12 of his witness statement stated; that:-

“12. I have been deprived of using the suit land for commercial 
purposes from which I have been earning Ug. Shs. 15.000.000/= per 
month. I therefore seek for mesne profits from 1st March 2016 at a rate of 
Ug. Shs. 15.000.000/= per month to date.”

In his written submissions he put the amount of Ug. Shs. 540,000,000/= (five 
hundred forty million shillings only).

On the aspect of general damages, the plaintiff in item 13 of his witness 
statement gave evidence, that:-

“ 13. I have suffered financial loss and inconvenience due to the 
defendants’ acts and I therefore seek for general damages”.

In his written submissions on this issue of general damages, he claimed and 
assessed the general damages to be Shs. 60.000.000/= (sixty million shillings 
only) as compensation to him for the loss and inconvenience he has suffered 
for three years.

In his pleadings (plaint) and in his evidence, the plaintiff never stated the 
acreage of the suit land comprised in Block 822 plot 29, Kiboga District. 
However according to ExhP2, the certificate of title of the suit land and exhibit 
ExhP1 the sale agreement of the suit land, the suit land is 12.260 hectares.

In his evidence in cross –examination by court, the plaintiff stated, that:-

“ 1. The suit land is approximately 30 acres. 

   2. There are squarters or what we call customary tenants:- 

   (i) George Safari.

  (ii) Sebihunja Joseph.

   3. I am partly in occupation of the suit land, of approximately                   
3-5 Acres. I use it for grazing animals.

                 4. I have 100 cows and 400 goats.

                 5. There is no farm house.
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                 6. In farming you do not put cattle in one area.

                 7. My adjacent land is one (1) square mile.

8. The 2nd and 3rd defendants are squarters on my land. They have 
never paid me rent.   

9. On the suit land the 2nd and 3rd defendants grow some rice, 
potatoes and beans.

10. They have no residences on the suit land”.  

From the evidence of the plaintiff in items 7 and 8 of the plaintiff’s witness 
statement (PW1), and in evidence in cross-examination by Court, it is clear to 
me that at the time of purchase of the suit land in 2014, the 2nd and 3rd 
defendants were squarters on the suit land. The plaintiff in the plaint and in 
his evidence he did not tell court the extent of the suit land being encroached 
on by the 2nd and 3rd defendants. This is because, in his evidence in cross- 
examination by court, he stated that he is in occupation of about 3-5 acres of 
the suit land and that there other squarters of the suit land, whose acreage 
under their occupation was not established. In otherwards, the 2nd and 3rd 
defendant might be occupying a small portion that must not attract as much 
as Ug. Shs. 15.000.000/= per month. Thus, the amount being claimed by the 
plaintiff in mesne profits and general damages in my considered opinion is on 
a very high side.  

Assuming the 2nd and 3rd defendants were to be penalized in terms of non-
payment of rent for the suit land they are trespassing on the rental figure 
according to the Land Act, Cap. 227 as amended as its Land Regulations 
cannot exceed shs. 2,000,000/= (two million shillings only) per year.

Consequent to the above, I agree with submissions by Counsel for the 
plaintiff at page 6, the last two paragraph of his written submissions, that the 
position of the law is that an award of general damages is at the discretion of 
court and always the law will presume to be the natural consequence of the 
defendants’ act or omission. See the case of:

(a) Robert Coussens –Vs- Attorney General, Supreme court civil appeal no. 
8 of 1999; and

(b) Uganda Commercial Bank –Vs- Kigozi (2002) IEA 305 cited and relied on 
by the plaintiff. 
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5. Conclusion.    

In closing and in total consideration of entire pleadings on court record, the 
plaintiff’s evidence on the court record, my own evaluation of such evidence 
and the entire analysis of the plaintiff’s case, I hold that the plaintiff proved 
his case on the balance of probabilities as against each defendant.

Wherefore, judgment is entered in favour of the plaintiff in the following 
orders:-

(1) The defendants are trespassers on the plaintiff’s suit land.
(2) General damages of Shs. 10.000.000/= (Ug.Shs. ten million shillings only) are 

granted to the plaintiff.
(3) The plaintiff is awarded shs. 5,000,000/= (five million shillings only) as mesne 

profits for the period of 3 years.
(4) A permanent injunction against each defendant, his agents, workers or 

employees, or any person claiming rights from him to restrain them from 
interfering with the quiet possession and enjoyment of the suit land is granted to 
the plaintiff.

(5) The plaintiff is granted an eviction order against the 2nd and 3rd defendants. The 
2nd and 3rd defendants shall immediately vacate the suit land after the date of this 
judgment, failure of which they shall forcefully be evicted from the suit land at 
their own costs.     

(6) Interest on the decretal  amount in items 2 and 3 above at a rate of court rate of 
8% per annum from the date of this judgment till payment in full, is granted.

(7) The plaintiff is awarded the costs of this suit.

       Dated at Mubende this 30th day of April, 2019.

      

       ..........................................
       DR. JOSEPH MURANGIRA
       JUDGE                           
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