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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT MUBENDE

CIVIL SUIT. NO. MBD- 041 OF 2012
KAVUMA ISMAIL================================PLAINTIFF

VERSUS
1. SERUGO JOSEPH
2. KIKUBAIRE SIELEVY       ========================DEFENDANTS
3. NZAYISENA OZIYANA  

RULING BY: HON. JUSTICE DR.  JOSEPH MURANGIRA
1. Introduction.

1.1. Representation

1.1.1. The abovenamed plaintiff is represented by Mr. Ainebyoona Nelson from Kabali, 

Sebowa Advocates, Kampala.

1.1.2. The abovenamed defendants are represented by Mr. Ndawula Slyvester from 

Aler & Co. Advocates, Kampala.

2. Preliminary Objection 

2.1. On 23rd – 08-2018 when this suit came up for final scheduling, Counsel for both 

parties raised the following Preliminary Objections:-

(1) Counsel for the defendants stated that:-

“ this suit is barred by law particularly sections 132, 180 & 191 of the 

Succession Act, Cap. 162 and Section 11 of the Administrator General’s Act, 

Cap 157.

(2) Counsel for the plaintiff stated that:-
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The defendants joint statement of defence is defective as it contravenes 

Order 6 Rules 8, 10 and 30 (1) of the Civil Procedure Rules, Statutory 

Instrument No. 71-1.

2.2. Both Counsel for the parties were thus directed to file written submissions in their 

respective Preliminary Objection. They complied with the court directions.

3. Resolution of the two (2) Preliminary Objections.

3.1. Counsel for the defendants, Mr. Ndawula Slyvester, argued in his written 

submissions that Civil Suit No. 41 of 2017 brought by the plaintiff, Kavuma Ismail 

claiming to be the lawful owner of the land comprised in Buwekula Block 36 plot 

4 registered in the names of a dead person without letters of administration from 

a court of competent jurisdiction and without the authority of the office of 

Administrator General is barred by sections 180 and 191 of the Succession Act, 

Cap. 162 and Section 11 (1) and (2) of the Administrator General Act, Cap 157, 

and thus not disclosing a cause of action against the defendants.

He pray that the suit against the defendants be dismissed with costs. He relied 

on a number of authorities.

3.2. In reply, Counsel for the plaintiff, Mr. Ainebyoona Nelson, in his written 

submissions argued that the defendants’ preliminary objection is not 

maintainable at law and that it is a wastage of the court’s time. He relied on a 

number of authorities in support of his arguments. He prayed that the said 

preliminary objection be dismissed with costs to the plaintiff.

3.3. I perused the written submissions by counsel for the defendants. His basis of his 

preliminary objection is that from the facts in paragraph 4 (a), (b) and (c) in the 

plaint and its annextures “A”, “B” and “c”, that both Nakibowa Sarah and Prof. 

Kalema Kasiirwe who sold the suit land to the plaintiff did not have letters of 

Administration. It is clearly seen, therefore, that the preliminary objection is based 

on facts. There is, thus, need for the parties to adduce evidence to prove whether 

or not the sale of the suit land to the plaintiff is null and void. After that proof, if it 
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is in the negative, that is when sections 180 and 191 of the succession Act, Cap. 

162 and section 11 (1) and (2) of the Administrator General’s Act, Cap. 157 

would come into play.

Nonetheless, the contentions raised by counsel for the defendants in his 

preliminary objection are curable by the decision of Dima Dominic Piro –Vs- 

Inyani Godfrey and Another, Civil Appeal No. 17 of 2016, by Hon. Justice 

Stephen Mubiru, cited and relied on by Counsel for the plaintiff in his written 

submissions in reply to this very Preliminary Objection. In that case, section 191 

of the Succession Act, Cap. 162, Sections 14 (2) (b) (ii) and 15 (1) of the 

Judicature Act, Cap. 13 were discussed. The Judge thereafter came to the 

decision, which decision I am agreeable to; that:-

“ By those provisions, Customary law and Common law are placed on 
equal footing, with both systems being subordinate to the Constitution, any 
other Statutory law. By effect, these provisions allow for legal pluralism, 
being the recognisation within any society that more than one legal system 
exists to govern the society and to maintain the social order, but without 
the guarantee that each system will be treated equally. Customary laws and 
institutions are not completely eliminated although their reach is greatly 
diminished as their application is delegated to instances where the formal, 
state- sanctioned laws permit”.
On the contention of sale or purchase of the suit land by the plaintiff as argued by 

Counsel for the defendants, in my considered view it is a question of fact which 

should be framed as an issue for determination by the parties by adducing 

evidence. According to the above stated authority, the late Nakiboowa Sarah 

who sold to Prof. John Kalema and he later sold to the plaintiff who was a 

beneficiary under the estate of the late Byenkya Nelson Kaddu, qualified under 

the Buganda Customary law to pass on good title to Prof. John Kalema. It is also 

important to note that the beneficiaries of the estate of the late Byenkya Nelson 

Kaddu are not complaining against the plaintiff.
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I perused the defendants’ written statement of defence and the defendants are 

not challenging the sale of the suit land to the plaintiff. Thus, Counsel for the 

defendant’s arguments in his written submissions amount to adducing evidence 

from the bar. Again, from the written statement of defence, the defendants are 

not claiming any legal rights in the suit land. In paragraph 5 of the written 

statement of defence, the defendants pleaded that:-

“In further reply to paragraph 4 (a) to (o), the defendants specifically deny 
the allegations of trespass, fraud, conversion and detinue and shall put the 
plaintiff to strict proof thereof”.
Then there is no basis upon which the defendants are basing themselves on to 

challenge the plaintiff’s acquisition of the suit land. It appears to me that the 

defendants’ preliminary objection was raised out of context.

Further, as to whether the plaintiff has a cause of action against the defendants 

or not. It is the submissions by Counsel for the defendants that the plaintiff’s suit 

does not disclose a cause of action against the defendants.

A cause of action means every fact which is material to be proved to enable the 

plaintiff or every which if denied the plaintiff must prove in order to obtain 

judgment. See the case of Uganda Aluminium Ltd- Vs- Restuta 
Twinomugisha Court of Appeal Civil Appeal No. 22 of 2000.

In determining whether a plaint discloses a cause of action, the court must look 

only at the plaint and its annextures if any and nowhere else. See the case of 

Kapeka coffee works Ltd –Vs- NPART, Court of Appeal Civil appeal No. 03 
of 2000. I perused the plaint and its annextures, the cause of action against each 

defendant is more set out by the plaint. Thus, the plaintiff has a cause of action 

against each defendant.

In sum total, I hold that the defendants’ preliminary objection has no merit at all. It 

is accordingly dismissed with costs to the plaintiff.

2. On the Preliminary Objection raised by Counsel for the plaintiff:-
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That the defendants’ written statement of defence is defective.
Counsel for the plaintiff in his written submissions argued that the written statement 

of defence offends Order 6 rules 8 and 10 of the Civil Procedure Rules, Statutory 

Instrument No. 71-1. 

He prayed that the written statement of defence be struck out and judgment be 

entered in favour of the plaintiff with costs. In reply, Counsel for the defendants in his 

written submissions in reply maintained that the plaintiff’s suit is a nullity. He 

reiterated his written submissions on his Preliminary Objection to show and prove 

the plaintiff’s Preliminary Objection lacks merit.

At pages 2, 3 and 4 of his written submissions in reply to the submissions by counsel 

for the plaintiff, it appears to me that he is conceeding to the Preliminary Objection 

raised by counsel for the plaintiff.

The plaintiff filed this instant suit for declarations that the plaintiff is the lawful owner 

of the suit land, the defendants are trespassers on the suit land, and the defendants 

are liable in fraud, conversion detinue, an order for permanent injunction, general 

damages and costs. 

I looked at the defendant’s written statement of defence they filed on court record. 

And certainly, I would agree with the submissions by counsel for the plaintiff to the 

extent that the said written statement of defence pleadings contains evasive denial 

which contravenes order 6 rule 10 of the Civil Procedure Rules (Supra). And again 

the denials in the written statement of defence are not specific as required by Order 

6 rule 8 of the Civil Procedure Rules (Supra). Certainly, therefore I would hold that 

the defendants’ written statement of defendant is defective.

However, going by paragraphs 3 and 5 of the said written statement of defence, 

which read:-

“ Paragraph 3:
The defendants shall at the commencement of the trial or at the earliest 
opportunity raise a preliminary objection on the following grounds:-



Page 6 of 7

(i) That the plaint does not disclose a cause of action against the 
defendants as the suit is speculative/or a much attempt by the plaintiff.

(ii) That the suit is brought in bad faith and as such it is frivolous and 
vexatious.

Then paragraph 5, thereof:

In further reply to paragraph 4 (a) - (o), the defendants specifically deny the 
allegations of trespass, fraud, conversion and detinue and shall put the 
plaintiff to strict proof thereof; to pose triable issues. 
Though paragraph 3 as stated above has been disposed of in the negative 

hereinabove in this ruling. The plaintiff bears a burden of proof on the balance of 

probabilities to adduce evidence and prove his claims as against the defendants. 

The burden of proof on the balances of probabilities shall shift to each defendant to 

prove that they are not trespassers, not guilty of the alleged fraud, conversion and 

detinue.

Therefore, although, the defendants’ written statement of defence contravenes 

Order 6 Rules 8 and 10 of the Civil Procedure Rules (ibid), the claim being for the 

recovery of land and general damages I decline to grant the said preliminary 

objection.

The suit shall proceed interparties after the final scheduling. The parties shall comply 

with the directions of the court which include:-

(1) The parties to file a joint scheduling memorandum.

(2)  Each party to file on record its trial bundle of documents and witnesses 

statements.
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Finally, this suit is fixed for hearing on 25/01/2019 at 09:00 a.m.

Dated at Mubende this 28th day of September, 2018.

..............................................
DR. JOSEPH MURANGIRA
JUDGE
28.09.2018


