
5 THE REPUBLIC OF UGANDA

IN THE CONSTITUTIONAL COURT OF UGANDA AT KAMPALA

CONSTITUTIONAL PETITION N0.43 OF 2015

1. DAN KAWANGUZI

10 2. GIDEON ISOOBA

3. HARRIET NANYANGA.........................................................................PETITIONERS

VERSUS

1. ATTORNEY GENERAL

2. WILLIAM WILBERFORCE K NADIOPE........... ..........................RESPONDENTS

j.5

CORAM: Hon. Mr. Justice Richard Buteera, DCJ

Hon. Mr. Justice Kenneth Kakuru, JA/JCC

Hon. Lady Justice Catherine Bamugemereire B.K, JA/JCC.

Hon. Mr. Justice Christopher Madrama, JA/JCC-**

20 Hon. Lady Justice Irene Esther Mulyagonja, JA/JCC

IUDGMENT OF COURTThis petition is brought under Article 137 of the Constitution by three petitioners.They describe themselves in the petition as follows:-
25 1- That the 1st petitioner is an adult Ugandan of sound mind with a verifiable

Basoga clan ancestry of Balangira from Busiki Chiefdom and who subscribes 
to the oath of allegiance to the Isebantu Kyabazinga of Busoga and an 
ardent believer in the rule of law and Constitutionalism.
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2. That the 2nd Petitioner is an adult Ugandan of sound mind with a verifiable 
Basoga clan ancestry from Bulamogi Chiefdom and who subscribes to the 
oath of allegiance to the Isebantu Kyabazinga of Busoga and an ardent 
believer in the rule of law and Constitutionalism.3. That the 3rd Petitioner is an adult Ugandan of sound mind and a Musoga 
who subscribes to the oath of allegiance to the Isebantu Kyabazinga of 
Busoga and an ardent believer in the rule of law and Constitutionalism.They seek the following orders and declarations;-a) A declaration that the acts of the Speaker of the Uganda National Assembly Rt 

Hon. Rebecca A Kadaga using her political influence directing the holding of an 
election of a parallel Kyabazinga in the absence of a vacuum to the throne of 
the Kyabazinga of Busoga and directing the breaking of the locks of the 
Kingdom Office Headquarters' at Bugembe, evicting all the kingdom at 
Bugembe Kingdom Offices perpetrating the violation of the Busoga Kingdom 
Constitution and Norms is inconsistent with and/or in contravention of Articles 
246(1) and 246 (3) (c) of the Constitution of the Republic of Uganda.b) A Declaration that the acts of electing and declaring the 2nd respondent as 
Kyabazinga, the traditional cultural leader of Busoga in the absence of a 
vacuum to the throne of the Kyabazinga of Busoga is inconsistent with and /or 
in contravention of Articles 246(1) and 246 (6) of the Constitution of the 
Republic of Uganda.c) A Declaration that the Acts of the 1st respondent directing the Prime Minister of 
Obwakyabazinga Bwa Busoga to hand over his office as Katuukiro or Prime 
Minister of Busoga by the Hon. Minister of Gender on the directions of the 
President and the act of the 1st respondent interfering with the running and 
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affairs of the cultural institution of Busoga is inconsistent with and/or a 
contravention of Articles 246 of the Constitution of the Republic of Uganda.d) A declaration that the Acts of the 1st respondent through the Uganda Police 
Force restraining the legally elected and legitimate Kyabazinga of Busoga HRH 
Edward C Wombuzi Zibondo XIII from accessing his Kingdom offices at 
Bugembe to carry out his duties as the Kyabazinga of Busoga is inconsistent 
with and a contravention of Articles 246(1) and 246 (3) (c) of the Constitution 
of the Republic of Uganda.e) A declaration that the continuous recognition of the 2nd respondent as 
Kyabazinga of Busoga including gazzeting him as the cultural and traditional 
leader of Busoga by the 2nd respondent instead of HRH Edward C Wambuzi 
Zibondo XIII the legally elected and legitimate Kyabazinga of Busoga is 
inconsistent with and/or a contravention of Articles. 246(1) and 246 (3) (c) of 
the Constitution of the Republic of Uganda.f) A declaration that the act or omission by the 1st respondent of not providing 
HRH Edward C Wambuzi Zibondo XIII the legally elected and legitimate 
Kyabazinga of Busoga his privileges and benefits as Kyabazinga of Busoga 
under Article 246 of the Constitution of Uganda as given to all Traditional and 
Cultural leaders under schedule 2 of the Institution of Traditional or Cultural 
leaders Act 2011 is discriminatory and contrary to Articles 246(3 of the 
Constitution of the Republic of Uganda.

ORDERS

a. A permanent injunction restraining the 1st Respondent, his agents, 
servants and security forces/Uganda Police Force from 
blocking/refusing and or in any way interfering with HRH Edward 
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Columbus Wambuzi's discharge of his duties as the Isebantu Kyabazinga 
of Busoga at Bugembe and or any part of Busoga.

b. A permanent injunction restraining the 1st respondent and his officers, 
the cabinet and the office of the president from contravening the 
constitution of Uganda by directing and in effect managing of the 
cultural institution of Busoga.

c. A permanent injunction restraining the 2nd respondent, his agents and 
assigns from holding out or calling the 2nd respondent the Kyabazinga of 
Busoga and continuing to contravene the Constitution of Uganda by 
holding out as the Kyabazinga of Busoga.

d. An award of General, Punitive and Exemplary damages against the 
respondents.

e. Costs of the petition to be paid by the Respondents.Both respondents opposed the petition and have each filed an answer thereto.The first respondent contends that the petition does not raise any issue as to the interpretation of the Constitution. Further that, the acts complained of and attributed to Hon. Rebecca Kadaga and others did not violate the Constitution. Hon. Kadaga in her affidavit in reply in support of the petition denies any wrong doing.The second respondent in his answer to the petition states that, he is the duly elected gazzetted and recogonised Kyabazinga of the Kingdom of Busoga elected in accordance with the Constitution of Obwakyabazinga Bwa Busoga.Further that:-
i. The election of Chief Edward Columbus Wambuzi Zibondo on the 

31st day of October 2008 was null and void and not conducted in 
accordance with the Constitution of Obwakyabazinga Bwa 
busoga, for lack of quorum.
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ii. The first Election of the 2nd Respondent on the 5th Day of October 
2009 was equally done without the requisite quorum.

Hi. There was great confusion and disharmony within the Kingdom of 
Busoga as a result of the above two disputed elections that were 
conducted without quorum as required under the Constitution of 
Obwa Kyabazinga Bwa Busoga, 2000.

iv. To resolve the impasse, the Chiefs Royal Council, the lawfully 
mandated body to electa Kyabazinga for the people of Busoga and 
consisting of the 11 Chiefs of the Chiefdoms that comprise Busoga, 
including the 2nd Respondent and Chief Edward Columbus 
Wambuzi Zibondo, resolved that both the elections of 31st August 
and 05th October 2008 be nullified as they were conducted without 
quorum and new elections be held in accordance with the Busoga 
Constitution.

v. As a result of the above understanding, the 2nd respondent was on 
the 24th August 2014 duly elected by ten (10) out of the eleven 
(1.1) chiefs that make up the Chiefs Royal Council in accordance 
with the Constitution of Obwa Kyabazinga Bwa Busoga and was 
coroneted on the 13th September 2014 at Bugembe Kingdom 
headquarters in accordance with the Busoga culture and customs 
at a function that was presided over by the President of the 
Republic of Uganda, several cultural and traditional leaders from 
other Kingdoms and chiefdoms in Uganda, the diplomatic missions 
and tens of thousands of his subjects.

vi. That the 2nd respondent was in accordance with the law duly 
gazetted as the Kyabazinga of Busoga and has since his 
coronation in September 2014 assumed his full duties as 
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Kyabazinga of Busoga and is diligently leading the people of 
Busoga in accordance with the culture, practices and norms.

vii. The 1st Respondent is not in any way directing the affairs of the 
Kingdom, as the Kingdom has its functional bodies and Institutions 
and the only involvement of any Government body including the 
Police is in accordance with the provisions of the constitution and 
other relevant laws.

viii. Benefits of the Kyabazinga in accordance with the law are 
reserved for the duly elected Kyabazinga which Edward Columbus 
Wambuzi is not.

ix. The Petitioners are not entitled to any of the remedies being 
sought.The 2nd respondent's answer to the petition is accompanied by the affidavit of Willington Nabwana who describes herself as The Tabingwa of Luuka, and a member of the Chief Royal Counsel of Obwa Kyabazinga Bwa Busoga. It expounds on 

20 what is set out in the 2nd respondent's answer to the petition. Effectively he denies any wrong doing.There is evidence on record that, the issue as to who the rightful Kyabazinga of Busoga is has been a subject of ligation in a number of Court cases. These include
High Court Civil Suit No.64 of 2012, High Court Civil Suit No. 9 of 2009 and 

25 Constitutional Petition No. 0011 of2009. In Constitution Petition No. 0011 the issuesfor determination were set out as follows:-
1. Whether the respondents had any locus to oppose the petition.

2. Whether the act of promulgation of the constitution of Obwa Kyabazinga Bwa

Busoga, 2000 without the consent of the people of Busoga through any properly

30 elected and representative Lukiko and in view of its contents is contrary to the 
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culture, customs, traditions, wishes and aspirations of the people of Busoga and 
is inconsistent with and in contravention of Articles 1, 21, 37 and 246 of the 
Constitution of Uganda, 1995.

3. Whether the act of conducting elections of the new Kyabazinga under the 
"Constitution of Obwa Kyabazinga Bwa Busoga, 2000" is inconsistent with and 
in contravention of Articles 1, 21, 37 and 246 of the 1995 Constitution of 
Uganda.

4. Whether the act of preventing other traditional chiefs specified under 
paragraph 7 of this Petition and other Basoga to contest for the post of 
Kyabazinga is inconsistent with and in contravention of Articles 1, 21, 37 and 
246 of the Constitution of Uganda, 1995.

5. Whether the act of the 3rd Respondent involving itself in a partisan manner in 
the said elections is inconsistent with and in contravention of Articles 1, 21, 37 
and 246 of the of the 1995 Constitution of Uganda.

6. Whether the Kyabazinga purportedly elected pursuant to, the said elections and 
under the said "Constitution of Obwa Kyabazinga Bwa Busoga, 2000" was 
lawfully constitutionally elected and that such elections were inconsistent with 
and in contravention of Articles 1, 21, 37 and 246 of the Constitution of Uganda 
1995.

7. Whether a Permanent Injunction restraining the Respondents whether by 
themselves, representatives, officials, agents or workmen from conducting 
elections of the new Kyabazinga under the "Constitution of Obwa Kyabazinga 
Bwa Busoga, 2000" or any other arrangement which is not in accordance with 
the traditions, customs, cultures, wishes and aspirations of the people of Busoga 
should be issued.

8. Whether the Petitioners are entitled to costs of this Petition.
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That petition was by majority decision dismissed for lack of merit. Justice Engwau, JA dissenting on one issue. This Court concluded that petition at P.26 of the Judgment of the Court as follows:-
"We now turn to issue No.5 that the 3rd respondent is involving itself in a 
partisan manner in the affairs of the Obwa Kyabazinga. The 3rdrespondent 
though duly as indicated above, did not rebut these allegations. If this is still 
persisting, this court would remind the 3rd respondent of the Directive 
Principle of State Policy No. 24 that regarding cultural objectives its duty is 
to promote and preserve cultural values and practices which enhance the 
dignity and well - being of Ugandans but not to interfere and or impose its 
will in the cultural affairs of a community against that community's wishes.

We think this takes care of all the issues raised. We have not found any 
merit in this petition and accordingly dismiss it forthwith. We would not 
make an order as to costs."Justice Engwau, JA on his part observed and held as follows at page 3 and 4 of his Judgment.

"In his submission, Mr. Walubiri referred us to paragraph 6 of the Petition and 
paragraph 20 of the affidavit of Cranmer Sajjabi Paragraph 6 of the Petition 
reads;-

The Government of the- Republic of Uganda is involved in the electoral process 
in a partisan manner and- has provided military police guards to one of 
candidates Edward Wambuzi Zibondo and is intimidating other candidates, the 
electorate and the people of Busoga to vote for its preferred candidate".

Paragraph 20 of Sajjabi's affidavit reads: "That the Government of Uganda 
through His Excellency the President, the Uganda Peoples Defence Forces and 
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other state officials have never been involved in several activities, meetings and 
actions to pressurize the chiefs Electoral College and people of Busoga to elect 
Edward Wambuzi Zibondo as new Kyabazinga and he has even been provided 
with armed military police bodyguards".

It was the contention of Mr. Walubiri that since the above averments were not 
controverted, they ought to be accepted as correct evidence. In support of this 
submission, counsel, relied on the authority ofH.G. Gandesha & Kampala Estates 
vs G.J. Lutaya, Civil-Application No. 14 of1989, Supreme Court

Learned counsel further pointed out that cultural leader was imposed on the 
people of Busoga contrary to Articles 246 and 37 of the Constitution. He then 
prayed that the' act, of the 3rd respondent contravenes Articles 1, 21, 37 and 246 
of the Constitution.

In view of the fact that the 3rd respondent, did not file any reply to those 
averments, I would agree with Mr. Walubiri that the act of the 3rd respondent 
violated Articles 1, 21,37 and 246 of the, constitution. The people authorized to 
elect Kyabazinga should have been left alone to do the job."It appears to us clearly that this Court has established a constitutional principle that:- cultural institutions are recognised under Article 246 of the Constitution. They operate within the parameters set within the law. Cultural institutions are governed in accordance with the cultural wishes and aspirations of the people to who they apply in as far as the law permits.In the case before us the Constitution of Busoga is the Supreme law of Obwa 

Kyabazinga of Busoga.The Government of the Republic of Uganda has no right to interfere in the lawful internal matters of a cultural institution. It appears to us therefore, that, questions 
9 | P a g e



5

10

15

20

25

30

for constitutional interpretation raised here have already been determined by this Court. To that extent, the petition is res judicata. The dispute between the parties as outlined in the respective pleadings would be resolved by other means. Aggrieved parties such as the petitioners, armed with the constitutional principles set out by this Court in the decision above, have unfettered right to take their grievances to an appropriate Court for determination under Article 50 of the Constitution or any other appropriate law.They are also at liberty to pursue a host of other options available to them including judicial review proceedings at the High Court. The questions sought to be answered in this petition relate to issues of fact. Once the issues of fact are determined the principles of constitutional law set out above would apply.We have taken liberty to examine the petition and the affidavits annexed thereto including annextures. We have also carefully studied the pleadings of all the respondents. We have not been able to find any questions as to the interpretation of the Constitution. There is a dispute nonetheless. However it is not a dispute as to the interpretation of the Constitution.Wambuzi, CJ in Ismail Serugo vs Kampala City Council & Another, Supreme Court 
Constitutional Appeal No. 2 of1998, summed up the position of the law in this regard as follows

"In my view for the constitutional court to have jurisdiction the petition 
must show on the face of it that interpretation of a provision of the- 
Constitution is required. It is not enough to allege merely that a 
Constitutional provision has been violated.

If therefore any rights have been violated as claimed, these are 
enforceable under Article 50 of the Constitution by another competent 
Court. The article provides in so far as is relevant.
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(1) Any person who claims that a fundamental or other right or 
freedom guaranteed under this Constitution has been infringed or 
threatened, is entitled to apply to a competent court for redress 
which may include compensation..."

Here the appellant alleges his rights were violated and claims 
compensation. One cannot rule out malicious prosecution, wrongful 
detention or false imprisonment. These are matters dealt with by specific 
laws. They can be enforced by a competent court and should a question of 
interpretation of a provision of the Constitution arise, that question can 
always be referred to the Constitutional Court. I am aware that the 
Constitutional court is also a competent court under Article 50 but this 
Court has already held that the Constitutional Court has no jurisdiction in 
any matter, which does not involve the interpretation of a Provision or the 
Constitution, See Attorney General v Tinyenfuza Const. App. No.l of1997."Mulenga JCS in the same petition (Ismail Serugo Supra) held as follows:-

“Although there are a number of issues in that case (Tinyefuza) decided 
on basis of majority view, it is evidence from a proper reading of the 
seven judgments in that case, that it was the unanimous holding of the 
Court that the jurisdiction of the Constitutional Court was exclusively 
derived from Article 137 of the Constitution. It was not a holding in any 
of the judgments that Article 50 of the Constitution confers on the 
Constitutional Court, any additional and/or separate jurisdiction to 
enforce the rights and freedoms guaranteed under the Constitution. It 
seems to me that what Mr. Mbabazi may have misconstrued is the 
holding, variously expressed in several of the judgments, that the 
Constitutional Court was "a competent Court" for purposes of Article 50 
to which an application (for redress) may be made when such right or 
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freedom is infringed or threatened. It must be noted however that this 
holding is subject to a rider, again variously expressed in the several 
judgments, to the effect that such application for redress can be made to 
the Constitutional Court, only in the context of a petition under Article 
137 brought principally for interpretation of the Constitution. It is the 
provisions in clause (3) and (4) of Article 137 that empower the 
Constitutional Court, when adjudicating on a petition for interpretation 
of the- Constitution, to grant redress where appropriate."Kanyeihaba, JSC on his part states as follows:-
"As far as the case of General D. Tinyefunza v Attorney-General 
Constitutional Appeal No.l 1997 [Unreported] is concerned. There is a 
number of facets to the decision of the Supreme Court in that case. 
Nevertheless, when it comes to that Courts view of the jurisdiction of the 
Court of Appeal as a Constitutional Court, its decision in that case is that 
the Constitutional Court has no original jurisdiction merely to enforce 
rights and freedoms enshrined in the Constitution in isolation to 
interpreting the Constitution and resolving any dispute as to the meaning 
of its provisions."

This position of the law has been followed ever since. See:- Mbabaali Jude vs Hon. 
Edward Kiwanuka Ssekandi Constitutional Petition No. 0028 of 2012 and Drake 
Francis Lubega vs Attorney General & 2 Others, Constitutional Petition No. 37 of 2011.We have no basis in law to depart from this well established principle. It has not been shown that, the petitioners' grievances cannot be resolved without this Court first interpreting the Constitution.Accordingly we find no merit in this petition which is hereby dismissed.
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Taking into consideration the nature of the relationship between the parties involved in this petition and for the sake of fostering reconciliation, we make no order as to costs.We so order. day ofDated at Kampala this 2021.
Richard Buteera, DCJ

JUSTICE OF APPEAL/CONSTITUTIONAL COURT

JUSTICE OF APPEAL/CONSTITUTIONAL COURT

Catherine Bamugemereire B.K 
JUSTICE OF APPEAL/CONSTITUTIONAL COURT

Christopher Madrama
JUSTICE OF APPEAL/CONSTITUTIONAL COURT

JUSTICE OF APPEAL/CONSTITUTIONAL COURT
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